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Lee vs. HALE. 





Where a widow had set apart to her as the head of the family, a 
homestead out of the property of her deceased husband, and, after 
the grant of administration on his estate, took dower in the same 
lands which had been so set apart, and allowed the administrator 
to sell the balance of the homestead land not included in the 
dower without objection, as against a judgment creditor of the 
widow, the homestead was good on behalf of herself and family, 
and was not rendered subject to levy, as to her life estate, by the 
subsequent dower proceedings. If there were adult heirs of the 
decedent, the homestead would be invalid as to them, but none 
such appear in this case; and, while the agreed statement of facts 
is unsatisfactory, the inference from it is that the heirs are minors. 


April 20, 1886. 










Homestead. Dower. Title. Husband and Wife. Be- 
fore Judge Stewart. Pike Superior Court. October Term, 
1885. 7 


Reported in the decision. 
v 77-1 : 
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Lee ve. Hale. 


——$___. —___. 


J. S. Pops, by brief, for plaintiff in error. 


E. W. Hammonp, for defendant. 
Jackson, Chief Justice. 


An execution in favor of Lee against Mrs. Hale was lev- 
ied upon her life estate, it being dower set apart to her out 
of certain lands. She met the levy with an affidavit of 
illegality, setting up homestead to her and family in the 
lands levied on; and the case was submitted to Judge 
Stewart on the following state of facts: 

**Tt is agreed that the land levied on was regularly set apart to 
Emeline Hale, defendant in ji. fa., as the head of a family, out of her 
husband’s lands after his death in March, 1874; that after this, R. 
Y. Beckham was appointed administrator on the estate of Wm. Hale, 
her deceased husband. After the administration, Mrs. Hale took 
dower out of the lands which had been set apart for her homestead, 
and allowed the administrator to sell, without objection on her part, 
the balance of the land included in the homestead ; the dower land 
levied on was part of the homestead, and the homestead was set 
apart before the dower. When leviedon, Mrs. Hale filed an affidavit 
of illegality, alleging that the fi. fa. was proceeding illegally against 
her, on the ground that the land levied on was her homestead regu- 
larly set apart and exempted from levy and sale as such.”’ 

The judge sustained the illegality and dismissed the 
levy, and error is assigned thereon. 

The agreed statement of facts is unsatisfactory. We do 
not know who were the heirs at law of the deceased hus- 
band, whether any one of them was of age or not. If so, 
the homestead was invalid. If all were minors and formed 
the family of Mrs. Hale, then the homestead was valid. In 
Kemp vs. Kemp et al., and Griffin vs. Griffin, it was held 
that such a homestead was invalid as against adult heirs, 
but impliedly good as to the minors it would be, if there 
were none other. See 42nd Ga., 523. So in the case of 
Rof', Sims & Co. vs. Johnson, 40 Ga., 555, this court held 
that the minor children were entitled, by application of a 
trustee appointed for that purpose, to a homestead against 
creditors, but not against adult heirs of the deceased father 
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not of the family; and, in Hodo vs. Johnson & Heuth, 40 
Ga., 440, it was held that the widow might apply and 
have homestead set apart for herself and minor children 
as head of the family against creditors. In both cases, 
Judge Warner dissented, but only so far as adult heirs are 
concerned; the balance of the court, Brown, C. J., and 
McCay, J., holding that, as the adult heirs were not con- 
testing the homestead, it was unnecessary to adjudicate as 
to their rights, but only as to the litigant creditors. In Kidd 
vs. Lester, 46 Ga., 281, it is held, Warner, Chief Justice, 
delivering the opinion, that.a widow, who has no children 
living with her, dependent on her for support, is not en- 
titled to a homestead out of the property of her deceased 
husband, as the head of a family; as much as to say, if 
she has such dependent children living with her, then she 
may have the homestead, as the head of the family, out of 
his: property, eiting 40 Ga., 173, and 42 Jd., 405, thereby 
putting the widow in the-shoes of her deceased husband 
as head of the family. 

In the case of Akin et al. vs. Geiger et al., 52 > Gas, 407, 
this court unanimously recognized the right ‘of the widen 
to take homestead out of the estate of her minor daugbter 
and of her own, left in several parcels to each by will, for 
herself and minor daughter. Inasmuch as this widow, in 
the case at bar, took homestead for herself and family, 
which must reasonably be regarded as minor children 
(Cowart vs. Page, 59 Ga., 235), and as no adult heirs are 
mentioned at all or hinted at in the agreed facts, and the 
only contest is with a creditor of the mother, it would 
seem that the judge held rightly, that the homestead could 
not be subject to the execution levied upon it as dower 
when the homestead was older than the dower, and dower 
could not be taken out of it. Both cannot be had out of 
the same estate, and it would seem just that the first should 
stand. Hickson vs. Bryan, 41 Ga., 620. Besides, it would 
be unjust and unreasonable, and therefore, in the absence 
of express and direct authority, unlawful to deprive the 
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Williams et al..vs. McDaniel, governor. 





little children of their home, carved out of their own as 

well as their mother’s property, as heirs of their father, 

because their mother, after this home was set apart to them 

and her, took dower therein. . 
Judgment affirmed. 


WiuiaMs e¢ al. vs. McDANIEL, governor. 


. Where an indictment was found in the superior court, charging the 
defendant with a misdemeanor, and he gave bond for his appear- 
ance to answer the charge in that court, if the case was subse- 
quently transferred to the county court, the securities on the bond 
were bound for the appearance of their principal in the latter court ; 

_ and, on his failure to appear there upon the call of the case, the 
county judge could proceed to forfeit the bond, if not beyond his 
jurisdiction in amount. 

. Where a criminal recognizance was forfeited in a county court, and 
ab appeal was taken to the superior court, this suspended the judg- 
ment and opened the case to a full hearing on all the issues made, 

_ and the securities on the bond could defend against the forfeiture, 
except as to costs, by showing that since the judgment in the 
county court, the principal had been tried for the offense with 

7, which he was charged in the-county court and acquitted. 
.{@.) The evidence offered was considered as if there had been plead- 
' ings to authorize it, and was rejected. 


April 27, 1886. 


_ Criminal Law. Bonds. Oounty Court. . Principal and 
Surety. Before Judge Lawson. Morgan Superior Court. 
September Term, 1885. 


Reported in the decision. 


McHenry & McHenry; Foster & Butter, for plaintiffs 
in error. 


_ Rospert WaitFIELD, solicitor general, by J. H. Lumpxiv ; 
W. R. Mustin, county solicitor, for defendant. 
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Hatt, Justice. 


The principal defendant was indicted for a misdemeanor 
in Morgan superior court, and entered into a recognizance 
with the other defendants as his bail, conditioned for his 
appearance at that court. Subsequently the case was by 
order transmitted to the county court, and upon being 
called there, and the party failing to appear, the recogni- 
zance was estreated, and on this judgment nisz of forfeiture 
a scire facias issued, which was served upon the bail, who 
appeared, and, in response to the writ, showed for cause 
why a final judgment es forfeiture sherail not be rendered 
against them: 

(1.) That the county court had no jurisdiction to es- 
treat their recognizance, in that it appeared from said 
obligation that they undertook to have their principal be- 
fore the superior court, and not before the county court ;, 
and their demurrer to this effect being overruled, they then, 
filed a plea, 

(2.) Denying. the facts set forth in the secire Poe y 
that they had been duly notified and apprised, or had been 
served by any officer with notice of the transfer of the in- 
dictment from the superior court to the county court, and 
averring that their principal did appear at the term of the 
superior court at which they obligated themselves he should 
appear, in accordance with the condition of the recogni, 
zance. 

On demurrer, this plea was held Lculliaionle and ‘ee 
ment was awarded on the scire facias against them, and 
thereupon they appealed to the superior court, and when 
the case was called there, they offered evidence to show 
that, pending the appeal, their principal had appeared in 
the county court, and had been tried for the offense charged 
against him in the indictment, of which he had been fully, 
acquitted and discharged. . The bail filed no plea setting 
forth these facts oceurring since the last continuance of the 
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cause, but the court treated their offer of proof the same 
as though they were regularly pleaded, and rejected the 
evidence. : 

1. We think there was no error in overruling the de- 
murrer and dismissing the plea by the superior court, as 
had been done in the lower court. 

The act of the general assembly establishing county 
courts (Code, §314) provides for the transfer of cases of 
misdemeanor pending in the superior court, together 
‘“‘ with the papers of all sorts connected with such cases,” 
to the county court, and when this is done, commands the 
county judges to proceed with them according to the pro- 
visions of the law. The same law provides (Code, §300) that 
the county judge may determine all forfeitures, unless the 
amount is beyond his jurisdiction, when “the bond shall 
be turned over to be forfeited by the superior court.” 
These enactments entered into and formed a part of the 
condition attached to this recognizance, just as if their re- 
quirements had been in terms written out and incorporated 
therein. Bronson vs. Kinzie, 1 Howard R., 311. 

2. But we think there was error in overruling the de- 
fence set up as to the trial and acquittal of the principal 
pending the appeal. The judgment appealed from was in 
no legal sense final. Until that appeal was disposed of, the 
case on the scire facias was undetermined, and there 
could be no final judgment of forfeiture. The appeal 

opened the case to a full hearing on all the issues made; its 
effect was to suspend the first judgment (Code, §3569); it 
bound the property of the defendants to no greater extent 
than to prevent its alienation between that time and the 
signing of the judgment on the appeal. Code, §3581. It 
is expressly provided (Code, §4746) that bail may, at any 
- time after forfeiture and before final judgment, surren- 
der their principal in discharge of themselves from liability, 
upon payment of all costs accruing up tothat time. This 
surrender may be made to the sheriff in vacation or in 
open court. Had the evidence tendered and rejected es- 
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tablished the facts it was offered to prove, then the bail 
were relieved by these express enactments from all lia- 
bility, except the payment of the costs that had accrued 
up to that time.* 

Judgment reversed. 


McWrLuiaMs vs. WALTHALL et al., executors. 


The judgment rendered when this case was formerly here (65 Ga., 
109) effectually disposes of the present bill of exceptions. The 
record in that case covered the question now urged; and if it was 
not then presented and insisted on, the failure of the party to do 
so is attributable solely to his own neglect, it not appearing that 
he was prevented from doing so by fraud, accident or mistake, or 
by the act of his adversary. 


April 20, 1885. 


Res Adjudicata. Judgments. Before Judge Harais. 


Coweta Superior Court. September Term, 1885. 


J.H. Walthall brought suit to the September term, 1866, 
of Coweta superior court, against A. J. McWilliams, on a 
promissory note for $2,500. The defendant pleaded the 
general issue; that the plaintiff agreed to receive payment 
in Confederate rmoney, but when tendered, he refused to 
accept it; and that the defendant had lost largely by the 
results of the war. The jury found for the plaintiff “the 
return of the land,” anda judgment was entered thereon. 
The case was taken to the Supreme Court by writ of error, 
and the judgment of the court below was affirmed by a 
dismissal of the case (41 Ga., 422). A writ of possession 
issued and was executed. The defendant entered into a 
written agreement with the plaintiff to attorn to him. 

The defendant then moved to set aside the judgment, on 
the grounds that the verdict was void for uncertainty; 
that the judgment was not entered up at the term when 
the verdict was rendered; that it did not follow the ver- 
“See 1 Am. R., 377. 
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dict; and that the verdict did not decide the issue made 
by the pleadings. 

Subsequently Mc Williams filed a bill in aid of his motion 
He alleged that the sheriff had notice of an intention to 
resist the writ of possession by affidavit of illegality ; that 
time was asked to prepare such affidavit, but it was refused, 
and that complainant was compelled to sign the lease con- 
tract in order to prevent being turned out with his family 
at once. It was alleged also that Walthall would dispos- 
sess the complainant under the lease unless enjoined; and 
it was prayed that he be so enjoined, and that the lease be 

cancelled and the judgment set aside. 

"J. H. Walthall died, and Leonard H. Walthall et ai. be- 
came executors. They answered, denying any duress in 
regard to the making of the lease, and alleging that on the 
trial of the common law case, an amendment to the dec- 
laration was filed, or agreed to be considered filed, pray- 
ing a return of the land; and that the case was tried and 
evidence submitted, without objection, for equitable relief 
under the relief act of 1868. 

On the trial, the jury found for the defendants the pos- 
cession of the land and $1,000 rents. This case was car- 
ried by writ of error to the Supreme Court, and the judg- 
ment was affirmed (65 Ga., 109). 

McWilliams then brought the present action of eject- 
ment against Walthall et aj., executors, who pleaded the 
- former recovery. On the trial, they offered in evidence 
the records of the original action on the note and of the 
equity cause. The plaintiff objected to them, on the ground 
that the verdict and judgment in each case was void, and 
because the legal issues were not the same as in this action. 

The jury found for the defendants. The plaintiff moved 
for a new trial, which was refused, 2nd he excepted. 


Rost. S. Burch; Geo. A. Carter; R. W. FREemay, 
for plaintiff in error. 
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~ 


J. B. S. Davis; Brasy & Dorsegy, for defendants. 


Hat, Justice, 


The judgment rendered, when this case was formerly here 
(sub nomine, Mc Williams vs. Walthall et al., 65 Ga., 109) 
effectually disposes of the present bill of exceptions. The 
record in that case covered the question now argued, and if 
it was not then presented and insisted on, the failure of the 
party to urge it then is attributable solely to hisown neglect, 
for it certainly does not appear that he was prevented from 
doing so by fraud, accident or mistake, or by the act of his 
adversary. Woodward vs. Dromgoole, 71 Ga., 523; Smith 
vs. Phinizy, [b., 641. Not only the facts which were 
formerly pleaded, but those which were then known and 
such as might, with proper diligence, have been. known, are 
included, with all the questions growing out of them, in the 
judgment then rendered. The matter is, therefore, res ad- 
judicata, and we have neither the power nor disposition to 
interfere with or set aside whut was thus adjudicated. High- 
tower vs. Cravens ct al., 70 Ga., 475; Smith vs. Hornsby et 
al., Id., 558; Watkins vs. Lawton et al., 69 [d.,671; Brown 
vs. Boynton, 1b.,754. These and many other cases which 
might be referred to, besides the long list cited by them, 
are conclusive of the point sought to be raised for our con- 
sideration. This case has certainly had its day in court, 
and it is time this controversy should end. 

Judgment affirmed. 


Cook et. al. vs: WEAVER, executor. 


1. Where an executor obtained his discharge and became a resident 
in a different county from that of the administration, the court of 
ordinary. of the county where the administration had been had no 
jurisdiction to call him to account in respect to the will of the de- 
cedent, under §2598 et seq. of the Code. The power to cite an ex- 
ecutor to a settlement has reference to an executor who still re- 
mains such, and not to one who has been discharged. 
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(a.) The fact that the discharge may be set aside for fraud does not 
confer jurisdiction upon the ordinary to issue a citation for a set- 
tlement until the discharge has been so set aside. 

(b.) The right conferred upon minors by 22607 of the Code, to bring 
suit against an administrator or executor within five years after 
arriving at majority, and the provision that they shall not be 
barred by his discharge, do not apply toacitation by the ordinary 
issued to a discharged executor requiring him to account. 

2. The power in the ordinary to cite an administrator or executor to 
an accounting under §2598 et seg. of the Code, includes the power to 
make an account to see what each heir or distributee is entitled to 
receive, after costs of administration and debts are paid, and to 
issue execution for such sum, or by attachment for contempt to 
coerce its payment; but it is not within the ordinary’s power, un- 
der these sections of the Code, to construe intricate bequests and 
settle difficult legal questions arising under a will, like a court of 
equity. 

(a.) The ordinary having no jurisdiction to hear the cause, the cita- 
tion was properly dismissed on demurrer. 


May 1, 1886. 


Administrators and Executors. Jurisdiction. Ordinary. 


Infancy. Constitutional Law. Before Judge Simons. 
Coweta Superior Court. September Term, 1885. 


Mary E. Cook e¢ ai. filed in the court of ordinary of 
Coweta county their petition for a settlement with A. B. 
Hearn, of Campbell county, as executor of Samuel Hearn, 
alleging, in brief, as follows: The testator, who was their 
great-grandfather, died in 1850. By his will, he left the 
bulk of his estate to his wife for life with remainder over 
to several remaindermen, and at the death of the life ten- 
ant, the executor was to distribute the estate. Among the 
remaindermen were two grandsons of the testator, B. F. 
Hines and W. A. Hines, for whom the executor was made 
guardian and trustee. The former died in 1862, and the 
latter was his sole heir, there being no administration. W. 
A. Hines, who was the father of the plaintiffs, died in July, 
1862, after his brother, and before the life tenant, who 
died in 1863. Their mother was left with three small 
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children, and being so advised, did not take out any ad- 
ministration on their father’s estate, but used such amounts 
as she could collect for the support of herself and children. 
The executor of their great-grandfather never fully ac- 
counted for the interest of their father, which they alleged 
to be one-eighth of the estate. He made false returns, 
and in 1875, obtained a discharge by fraudulent returns 
and representations. The plaintiffs then were minors, and 
one of them is still a minor. Only recently have they 
learned of the frauds practiced by the defendant. The 
administration was in Coweta county. 

The case was appealed to the superior court by consent. 
The defendant demurred to the petition on several grounds, 
among them that the court of ordinary of Coweta county 
had no jurisdiction to call this discharged administrator to 
account, unless the discharge were first set aside, and be- 
cause this summary proceeding is not the proper method 
of settling the interest of the plaintiffs in the estates of 
the various decedents. The demurrer was sustained, and 
the plaintiffs excepted. 

Htew Bucwanay; McLenpon & Freeman; J. B.S. Da- 
vi8, for plaintiffs in error. 


PE. Brewster, for defendant. 
Jackson, Chief Justice. 


1. The only point necessary for our consideration in this 
citation of defendant in error to appear before the ordi- 
nary to settle with the plaintiffs in error as legatees under 
their great-grandfather’s will, turns on the question, 
whether, having obtained his discharge as executor of the 
will in 1875, and being resident now of a different county 
than that wherein he is now cited to appear before the ordi- 
nary, that court of ordinary has jurisdiction to call him to ac- 


count in respect to this will, under sections 2598 et seg. of 
the Code. 
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By the statute itself, section 2598, it is the present ad- 
ministrator who may thus be called to account before the 
ordinary, and not one who was once the administrator. 
He may be called upon and cited to account after the ex- 
piration of one year from the grant of administration. 
The ordinary: may then settle finally between the parties, 
the administrator or executor being one party, and the 
distributees or legatees the other, and may enforce the 
settlement by execution or attachment. Code, §2599. 
The basis on which the settlement must be made is laid 
down in sections 2602-3. By section 2604, it is pro- 
vided that final receipts on such settlements may be re- 
corded by the clerk of the superior court of the county of 
the residence of the administrator, and be admitted in 
evidence, and if original be lost, acopy may be used as of 
registered deeds. By section 2605, it is enacted that the 
administrator, where litigation is pending or threatened, 
or notice of a claim is given him, may demand refunding 
bonds to indemnify him, and if not given, he may reserve 
assets in such cases. And here section IX of title VI of 
chapter III ends. Construing it altogether, we think that 
nothing in it contemplates the citation of an executor or 
administrator after his discharge. 

It is true that the discharge in this case is attacked as 
fraudulent, and in such a case, the next section X provides, 
in paragraph 2608 of the Code, that one so obtained is 
void, and may be set aside on motion and proof of fraud. 
But to give the court jurisdiction of the citation, the dis- 
charge, we think, should first “ be set aside on motion and 
proof of the fraud.” Nothing of the sort is done. here. 
Until it is done, the ordinary of .Coweta county has no 
power to call the executor to account; because he must 
be at the time the executor of the will, and not the execu- 
tor ten years ago. | 

It is said further by the very able and learned counsel 
for plaintiffs in error, that the minors, and such these com- 
plainants were, may bring suit against the administrator 
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within five years after his majority, and the discharge shall 
not bar him, as enacted in section 2607; and he urges. that 
this is a suit. But the question is this, does this sort of 
suit lie against a discharged executor, resident in another 
county, when sued after his discharge? The constitution 
declares that “all other civil cases shall be tried in the 
county where the defendant resides,” after designating 
where equity cases, divorce and land-title cases, joint ob- 
ligors,etc., and makers, endorsers, etc., of promissory notes, 
shall be tried. This is certainly a civil case against this 
executor. He is in no sense longer an officer of the court 
of ordinary, so as to be cited there to appear and answer 
in that capacity; and if the constitution can be so con- 
strued as to permit an officer of the ordinary court of a 
county, though living in another county, to be cited there, 
‘ where he has voluntarily subjected himself before his dis- 
charge to such a proceeding out of his own county, how 
long is such jurisdiction outside of the constitution to last? 
How long before he can demand that he be sued in his own 
county? ‘The answer made is, until the last infant inter- 
ested in his management is twenty-six years old, according 
‘to the views of the plaintiffs in error. We cannot so con- 
strue his rights; and we think that the bar of the discharge 
attaches to this proceeding before the ordinary to prevent 
his arraignment before that tribunal at least until it is set 
aside on motion and proof of fraud. The minor heirs have 
their remedy to sue, in equity or at law, the executor in 
the county of his residence, by virtue of paragraphs ILI and 
VI of section XVI, article VI of the constitution.* 

2. The truth is, that when the administrator is called to 
account before the:ordinary, under sections 2598 et seg., it 
is to make an account, to see what each heir or distributee 
is entitled to receive after cost.of administration and debts 
are all paid, and to’issue execution for such sum, or by at- 
tachment for contempt to coerce:the payment. And such 
is his jurisdiction as against executors in favor of legatees. 

But we do not believe-that it is within the scope of the 


*See 72 Am. Dec., 119. 
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ordinary’s powers, under these sections of our Code, to 
construe intricate bequests and settle legal questions 
which are with difficulty adjusted by the ablest of the ju- 
diciary sitting on the. bench of the superior courts as chan- 
cellors. Such appears to have been the opinion of this 
court in Drane, executor, vs. Beall, caveator, in 21st Ga., 
p. 21. Inthe opinion of Judge Lumpkin, on pages 44 and. 
45 of the report, the point is discussed, and the result 
reached, that on the probate of a will, the ordinary, and 
even the appellate superior court, from his judgment, can- 
not interpret wills, but that none but a court of chancery 
can well determine such questions and give adequate relief. 
The reasoning applies as fully to settlements of accounts 
by the ordinary, when the construction of wills is before 
him, as to the case of the actum then before the court. 
We are aware of no case where it has been held to the 
contrary in respect to such settlements. In Howard vs. 
Barrett, 52 Ga.,15, no point was made that “the proceed- 
ings having been first instituted in the court of ordinary, 
the power of the superior court over the case was therefore 
limited to. what the ordinary might have done,” thus inti- 
mating that the ordinary had no power to mould a verdict, 
nor would the superior court, on appeal, have had it if the 
point had been made. See opinion by Trippe, J., on 18th 
page of the report.. In Davis vs. Harper et al., 54 Ga., 
180, the ruling is simply that the authority given the or- 
dinary to enforce his judgment by execution or attachment 
was not unconstitutional because equity has those powers, 
and equity powers are given to the superior courts exclu- 
sively, and that it does not violate the right of trial by jury, 
because an appeal lies to a jury on facts in the superior 
court. In 69 Ga.,734, Greer vs. Burnam, it is said that, as - 
a general rule, the appellate court cannot go beyond the 
jurisdiction of the primary court as respects rights, but that 
the courts of ordinary stand on a different basis, and have 
some equitable powers. So it has, in that it can enforce 
by attachment its judgments on settlements, but that it 
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has some conferred by the statute shows that it has not 
all. That it may attach to enforce what is due on a plain 
accounting does not show that it has the power to construe 
a will and mould a judgment or decree. In Brantley vs. 
Greer, 71 Ga.,p. 11, Judge Hall only says that “ a citation 
is all the pleading necessary, and it would seem that this 
proceeding is a substitute for a bill to account and settle 
in equity, as that court has, by express enactment, concur- 
rent jurisdiction for the purpose,” citing Code, §2600. But 
it was by no means intended that equity having concur- 
rent jurisdiction with the ordinary of the settlement of ad- 
ministrators’ accounts, gave the court of ordinary all the 
powers of a court of equity. On the contrary, this bench, 
which decided that case, Hall, J., delivering the opinion 
then, does not dream that the ordinary has such powers, 
and no member of the court is more decided upon our 
views than Judge Hall himself. 

Indeed, the statute itself would seem to settle the point, 
and the above cases, cited by the indefatigable counsel, 
are reconcilable with its plain construction. The statute 
is, “ Upon proof of such citation by a distributee, the ordi- 
nary may proceed to make an account, hear evidence upon 
any contested question, and settle finally between the dis- 
tributee and administrator; such settlement may be en- 
forced by execution or attachment for contempt, either 
party having liberty of appeal.” Code, §2599. 

_ These powers are very clearly specified. The ordinary 
may “make an account.” This is plain,—ascertain by 
figures what is due after expenses, see by division what 
is due this one heir complaining, or each, if more than one 
does, and make the administrator pay it. He may “hear 
evidence on any contested question, and settle finally be- 
tween the distributee and administrator.” To hear the 
evidence, the facts on both sides, and find the truth, is this 
power, and thus settles between them, if they differ about 
the accounts, pro and con, in respect to what has been paid 
and is due, and enforce the debt or sum due. This is 
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the extent of the grant. Not a word is in it about de- 
ciding points of law, or construing wills, or exercising any 
powers of the sort Judge Lumpkin was discussing in Drane 
vs. Beall, supra, wherein he shows the improbability that 
such powers were given the courts of ordinary. 

Therefore, we conclude that the ordinary had no juris- 
diction to hear a cause like this against this discharged 
administrator, resident in another county, and that the ci- 
tation was properly dismissed on demurrer. 

Judgment affirmed. 


Crockett & Sons vs. Roesuck et al., and vice versa. 


1. Where suit was brought on account of machinery furnished for 
mill purposes, in which two persons were interested, it was im- 
material that one of them ordered the machinery, where it ap- 
peared that it was not delivered until the other importuned the 
vendors to hasten the delivery, as he and the other vendee were 
suffering for it and would be compelled to get it elsewhere unless _ 
the delivery was soon made, and wrote letters to them to that 
effect, and where the trade was not consummated until delivery, 
and that was not to be made until a certain payment was made, 
which was made by the last-named defendant. Under such facts, 
a verdict against both defendants was demanded by the evidence; 
and where a verdict was found in favor of the defendant who did 
not originally give the order for the machinery, it was unsupported 
by the evidence. 

. During the term when a case was tried, a motion for new trial was 

_ made and an order passed allowing until a day named in vacation 
to complete and file a brief of the evidence. On that day, counsel 
being unable to agree upon the brief, and the presiding judge being 
sick, the entire matter was continued by order until the next day. 
On the next day, the hearing began and occupied a portion of three 
days, being continued from day to day by order. On the second 
day, the judge approved the brief and ordered it filed. It was 
filed on the next day, being the last day of the hearing: 

Held, that a motion to dismiss the motion for a new trial, on the 
ground that an approved brief of the evidence had not been filed 
in proper time, was properly overruled. 


May 1, 1886. 
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Debtor and Creditor. Partnership. Verdict. Practice 
in Superior Court. New Trial. Before Jacos Watson, 


Esq., Judge pro hac vice. Pulaski Superior Court. 
May Term, 1885. 


E. Orockett & Sons brought complaint against Roebuck 
& Scarborough on an open account containing items 
dated from November, 1881, to April, 1882. On the trial, 
the evidence for the plaintiffs was, in brief, as follows: 
The account attached to the declaration against the defend- 
ants was just, due and unpaid, except $25.00 for a roll of 
belting, and Roebuck had so admitted it to be. Plaintiffs 
closed. 

The evidence on behalf of the defendants was, in brief, 
as follows: Roebuck made the contract sued on with the 
plaintiffs for certain machinery, belting, éetc. Plaintiffs 
failed to furnish the machinery at the time or in the con- 
dition agreed, and caused damages, which were variously 
estimated at from one to two thousand dollars. Roebuck 
had made another contract with Brinson & Brother, relying 
on getting the machinery from the plaintiffs, and by rea- 
son of the delay he suffered loss. Scarborough denied 
that he was liable, and said that he did not make or ratify 
any contract with the plaintiffs ; that he paid them $800.0), 
but acted as the agent of Roebuck and took a receipt to 
that effect, but had lost it. One B. S. Scarborough also 
testified as to the receipt. Roebuck stated that he, and not 
Scarborough, bought the machinery. 

In rebuttal, the plaintiffs introduced evidence, in brief, 
as follows: They denied being in fault in respect to the 
delay, ete., as claimed by the defendants. . Roebuck made 
the original contract. One-third of the price was to be 
paid before shipment. $800.00 were paid by Scarborough, 
who instructed the plaintiffs to ship the machinery as soon 
as possible. It was shipped to both defendants, charged 
to both on the plaintiffs’ books, and plaintiffs regarded 


both as liable therefor. The Crocketts testified that Scar-. 
v-77-2 
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borough paid $800.00 on the account, and a receipt was 
given him individually, and not as agent for Roebuck. 

A large number of letters from each of the defendants 
to the plaintiffs were introduced in evidence, in which both 
of them wrote directing the manner of the shipment of 
the machinery and with reference to its nature, quality, etc. 
On October 24, 1881, Roebuck wrote to the plaintiffs, ask- 
ing them to receipt Scarborough in his own name for 
$800.00, which he would pay them, which would be a 
showing to Scarborough as an interested party in the mill. 
On November 2, 1881, Scarborough wrote to the plaintiffs, 
asking them when they would ship a boiler, as “ we need 
it very badly. We have orders for 500 thousand feet of 
lumber now. We cannot do anything.” On February 1, 
1882, Scarborough wrote, saying, “Please write at once 
what the account of the mill myself and Roebuck had you 
tomake; . . . would like to know how much is behind 
with you.” In May, 1882, after the date of the last item in 
the account sued on, Scarborough wrote as follows: “The 
firm of Roebuck & Scarborough has been dissolved by mu- 
tual consent, and Roebuck is the party in charge of the 
mill.” On January 3, 1883, he wrote, saying that he had 
sold out to Roebuck in February, 1882, and urged that 
plaintiffs make their money out of the mill held by Roe- 
buck. 

The jury found in favor of the plaintiffs against Roebuck 
alone for $785.00, principal, finding nothing against Scar- 
borough. Plaintiffs moved for a new trial on the follow- 
ing grounds: 

(1), (2), (3). Because the verdict was contrary to law 
and evidence and not supported by the evidence in not 
finding against Scarborough. 

(4). Because the verdict was contrary to the charge of 
the court. 
 (6.) Because the court refused to charge as follows: “ If 
the said J. B. Scarborough notified said plaintiff by letter 
that he would pay for the subject-matter of said contract, 
either individually or jointly, or as a partner of said P. A. 
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Roebuck, such notice would be sufficient to bind the said 
J. B. Scarborough.” 

(8.) Because the court admitted in evidence the answers 
of the witnesses, Brinson, Powers, Ingersoll and Bartlett, 
to interrogatories, over objections thereto, as being without 
jurats. 

The motion was overruled and the plaintiffs excepted. 

The defendant, Roebuck, filed a cross-bill of exceptions 
because the court refused to dismiss the motion for a new 
trial. The facts on which this motion was based were as 
follows: The motion for new trial was made during the 
term of the trial, and there not being sufficient time to 
complete the brief of evidence, an order was taken, fixing 
the hearing for August 31, 1885, or such other day and 
time as might then be agreed upon by counsel or fixed by 
the court, and allowing until that time to make out and 
file a brief of evidence. On the day appointed, the hearing 
was continued until September Ist, and. the judge passed 
an order, reciting that counsel had failed to agree upon the 
brief of evidence, and that, on account of sickness, he was 
unable to pass upon if, and therefore ordered that the en- 
tire motion and brief of evidence be passed upon on Sep- 
tember Ist, 1885, or such other time as might be fixed by 
the court. On September Ist, the judge passed an order, 
reciting that the hearing had been begun, but could not 
be completed, and continuing it until the next day; and 
on September 2d, he passed a like order, continuing it until 
September 3d. On September 2d, he approved the brief 
of evidence in the following order : 

‘* Counsel having failed to agree upon the brief of evidence, I do 
hereby certify that I have examined the within and foregoing pages, 


and do hereby approve the same as a correct brief of the evidence in 
said case, and the same is ordered to be filed. This September 2d, 


1885,” 
The clerk’s entry of filing was dated September 34d, 1885. 
Counsel for the respondent (Roebuck) moved to dismiss 

the motion for new trial, on the ground that the brief of 
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evidence had not been filed in time. This was overruled, 
and he excepted. 


M. T. Hopez; J. H. Lumps, for plaintiffs. 
J. H. Martin, for defendants. 


Jackson, Chief Justice. 


E. Crockett & Sons sued Roebuck & Scarborough on 
account for machinery furnished them for mill purposes in 
which they were interested. A‘verdict was rendered against 
Roebuck alone, and thereupon Crockett & Sons moved for 
a new trial against Scarborough. It was denied, and they 
excepted. 

1. The facts show that a new trial should be granted. 
It is immaterial that Roebuck ordered the machinery. It 
was not delivered until Scarborough importuned E. Crock- 
ett & Sons to hurry it up, as they (“we”) were suffering for 
it, and must get it elsewhere unless the delivery was soon 
made, and wrote letters to them to that effect. The trade 
was not consummated until delivery, and that was not to be 
made until a certain payment was made, and Scarborough 
made that. So far as this record shows the truth, a verdict 
against Scarborough was demanded. How other evidence, 
on another hearing, may vary the legal result, of course 
we cannot foresee. Judgment reversed in original bill of 
exceptions. 

2. In respect to the motion to dismiss the motion for a 
new trial, it was properly overruled. See Thomas vs. 
Dockins, 75 Ga.,347; also Page vs. Blackshear, Ib., 885 ; 
Christie vs. Whitten, 69 Ga., 765; Grice vs. Grice, 1b., 
760; Brantley vs. Hass, 1b., 748. 

So the judgment is affirmed in the cross-bill. 

Judgment reversed on main bill of exceptions, and af- 
firmed on cross-bill. 
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MARSHALL vs. LIVINGSTON. 


1. Where an action of trover was brought and bail process was sued 
out, and upon the failure of the defendant to give the bond required, 
the plaintiff gave bond and security, and the property was delivered 
to him, if he voluntarily dismissed his action of trover, this 
amounted in law to a judgment of restitution, and ipso facto upon 
such dismissal, entitled the defendant to a writ of restitution, or, 
where it was impossible to restore the subject of the action in kind: 
to a writ of fieri facias for the value thereof. Where the plaintiff 
gives bond and takes the property, this carries with it ail the lia- 
bilities and remedies to which the defendant would have been 
subjected in case he was cast in the suit, or set up no defence or. 
abandoned it when made. 

. Where the plaintiff fails in his suit, or voluntarily dismisses it, the 
other party is not driven to his action on the bond, but may have 
a writ of restitution for the property and its hire or a fieri facias, 
if he so elects, for its value. If he elects to take the money, 
the sworn value placed upon the property would seem to afford 
the correct measure of damages, especially if all of the property 
were seized and turned over by the sheriff. Where part of the prop- 
erty was so deliverd, the same measure would apply to that extent. 
The plaintiff and his surety being bound for the ‘‘ eventual con- 
demnation money,’ the other party had the option to go either 
upon the property replevied, or upon any other property of the 
recognizors; and having chosen the latter, the plaintiff could not 
change this choice and relieve himself of the form of liability 
thereby imposed, either by a return or an offer to return the prop- 
erty. 

.) As the articles sued for in this case were perishable in their na- 
ture, and such as were liable to be consumed in their use, it is ap- 
parent that this offer to return could not have been complied with. 

. Where the papers in the case had been before the court during the 
progress of the trial, and the judge had them accurately in his 
mind when he rendered his final decision, the fact that the plain- 
tiff’s counsel absented himself, without leave, and had the papers 
in his possession when the case was finally passed upon-by the 
court, will.not avail to disturb the decision. 

.) There was no merit in the complaint that the court allowed 
the sheriff to prove, in the absence of plaintiff and his counsel, 
that the recognizance was executed before the plaintiff dismissed 
his suit. The plaintiff could not have made an issue upon such 
statements, after having received possession of the property on the 
faith of such recognizance. 

5. When the court signed and certified a bill of exceptions, he ex- 
hausted all the power he had over the questions made in the case, 
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and if he went further and signed two other bills of exceptions in 
the same case, they will be dismissed. 

(a.) The court could not set aside the judgment to which the plaintiff 
had submitted by his voluntary action without some grave cause, 
such as fraud, mistake or conduct of the opposite party by which the 
plaintiff was misled, and not then, unless he showed satisfactorily 
that the action was taken without any mixture of fraud or negli- 
gence on his own part. 

(b.) The plaintiff had a right to dismiss his suit, either in term time 
or in vacation, and the omission to place this on the minutes of 
the court by misprision or oversight of the clerk might be supplied 
at any subsequent term by a nunc pro tunc order. 


April 27, 1886. 


Trover. Bonds. Principal and Surety. Practice in 
Superior Court. Judgments. Practice in Supreme Court- 
Estoppel. Before Judge Fort. Macon Superior Court: 
November Term, 1885. 


On December 14, 1883, T. J. Marshall’ brought suit 
against H. H. Livingston to recover certain corn, fodder, cot- 
ton and cotton seed, and on the same day made affidavit to 
obtain bail process. In this he stated that the value of 
the property was $405.50. The sheriff seized the property’ 
except a part of the corn, and the defendant failing to give 
bond, delivered it to the plaintiff, who gave a bond dated 
May 13,1884. The defendant filed a plea of the general 
issue. At the May term, 1884, counsel for the plaintiff 
moved the court to dismiss the case, which motion was 
granted, and an entry to that effect was made on the 
bench docket, but no order was entered on the minutes. 
At the November term, 1884, the defendant moved to 
have the case re-instated, but on objection of the plain- 
tiff’s counsel, the court over-ruled the motion. At the 
same term, the defendant moved to enter cn aueen on the 
bond given by the plaintiff. 

On May 12, 1885, the defendant filed a petition reciting 
the above facts and praying a rule nzsz against the plain- 
tiff to show cause why the order of dismissal should not 
be entered nunc pro tunc. On the same day, the plain- 
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tiff’s attorney moved, in writing, that the case be re instated. 
On May 14, the plaintiffs attorney, in writing, offered to 
turn over the property to the defendant, if the latter would 
give the bond required by law, and moved that the trover 
case proceed to trial. He stated also in this motion that 
the property was delivered to him sometime before the 
bond was given, 

The court granted an order allowing the dismissal to be 
entered nunc pro tunc ; also an order refusing to allowthe . 
case to be re-instated. He also entered judgment against 
the plaintiff and his security for the value of the property, 
ae stated in the bail affidavit. 

The plaintiff filed three bills of exceptions, excepting to 
the three rulings.above stated respectively. Each of these 
was certified December 30, 1885. The bill of exceptions 
to the entry of judgment on the bond assigns error be- 
cause the court entered judgment without a jury, and 
also because the court heard testimony and entered judg- 
ment in the absence of the plaintiff's counsel and of all the 
papers. The presiding judge states in a note that the case 
was fully heard during the first week of court, counsel for 
both sides and all‘of the papers being present, and that 
the decision was reserved; that counsel for the plaintiff 
left without any leave of absence, expecting to return on 
Wednesday of the second week of court, and carrying the 
record with him; that the court waited until Wednesday 
afternoon, and hearing nothing of the absent counsel, pro- 
ceeded to render his decision ; that counsel for the defend- 
ant stated that counsel for the plaintiff had suggested that 
the bond was given after the dismissal of the case; that 
the sheriff was sworn and stated that the bond was taken 
before the dismissal; and that the court thereupon rend- 
ered judgment. 


W. S. Watuace & Sov, for plaintiff in error. 


B. B. Hinton; A. A. Carson; W. A. Hawkins, for de- 
fendant. 
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Haut, Justice. 


1. These three bills of exceptions, taken by the same 
party in one cause and on the same record, make but a 
single material question, and that is, whether the voluntary 
dismission by the plaintiff of his action of trover, in which 
bail was required, and the delivery of the property in 
question to him on the bond required by the statute, where 
the defendant failed to replevy it, amounts in law toa 
judgment of restitution, and épso facto upon such dismis- 
sal,entitled the defendant to a writ of restitution, or, where 
it was impossible to restore the subject of the action in 
kind, a writ of jiert facias for the value thereof. At 
common law, from a very early period this appears to have 
been the course pursued by the courts. 

In Goodyere vs. Ince, Cro. Jac., 246, the law was thus 
laid down by the entire court; the question being, where 
a judgment was reversed, whether the defendant therein 
should be restored to the lease itself which had been dis- 
posed of on an extent, or to the value for which the sheriff 
delivered it in execution, viz., one hundred pounds, “for it 
was alleged that the sale was good, and that afterward it 
had come into two or three hands.” But it was held that 
the sale should not bind him, “for there is a difference be- 
tween this sale and delivery upon an elegi¢ to the party 
himself, and a sale to a stranger upon a fiert facias, for the 
fiert facias gives authority to the sheriff to sell and to bring . 
the money into court; wherefore, when he sells a term to 
a stranger, although the execution be reversed, yet he shall 
not by virtue thereof be restored to the term, but to the 
monies, because he comes duly thereto by act inlaw. But 
the sale and delivery of the lease to the party himself upon 
an elegit, is no sale by force of the writ delivered in extent, 
which, being reversed, the party shall be restored to the 
ermt itself.” This distinction is recognized by numerous 
eerlier and later authorities. Bacon’s Ab. Tit. Execution 
(Q), and cases there cited. 
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In Duncan vs. Kirkpatrick and another, 13 S. & R., 294, 
this subject was fully discussed, and the conclusion reached 
by the court was clearly stated by Gibson, C. J., as above 
announced; indeed, he goes so far as to hold that an action 
of assumpsit cannot be maintained upon an express or im- 
plied promise to pay the amount of a judgment rendered 
against the party, “because the plaintiff would thus be 
permitted to turn the judgment into asimple contract debt.” 

It is true that we have allowed an action upon the bond 
under the circumstances presented here, for we hold that 
this amounts to a breach of its condition; but such action 
is merely cumulative, and does not deprive the party of 
the remedy given by the statute, or that which previously 
existed at common law. In Norwell vs. Freeman, 25 Ga., 
359, this dismissal of his action by the plaintiff after he 
had replevied the property was -held to be a judgment of 
restitution, and Benning, J., who delivered the opinion of 
the majority of the court, distinctly laid down the principle 
that the party dismissing the suit rendered himself liable 
to have either a judgment of restitution entered against 
him, or a writ of restitution issued without entering the 
judgment; andin the case of Glover etal. vs. Gore, deter- 
mined at February term, 1885 (74 Ga., 680), we followed 
this decision. We there show that, had the defendant in 
the original suit replevied the property, and had a verdict 
been returned against him, both he and his surety would 
have been liable to a judgment on their bond. He could 
have had either one of these findings in his favor, viz., 
that the property be restored with compensation for its 
use, or that he recover the property, and upon the defend- 
ant’s failure to deliver it, that he recover a certain sum of 
money; or he might have had a money verdict only 
(Code, §§3028, 3563, 3564). But if the defendant fails to 
replevy the property when taken and seized by the sheriff, 
that officer is required to deliver it to the plaintiff, or his 
attorney or agent, upon his “entering into like recogn- 
izance with security.” Code, §3420. This carries with 
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it all the liabilities and remedies to which the defendant 
would have been subjected, in case he was cast in the suit, 
or set up no defence, or abandoned it when made. In that 
event judgment was to be signed up against him and his 
security and execution issued thereon without further pro- 
ceedings. Code, §3419. Thisremedy, though not expressly 
given, where the plaintiff replevies, is necessarily implied 
from the very terms of the law conferring this right. In 
this respect there is perfect reciprocity of rights. 

2. Where the plaintiff fails in his suit, or voluntarily dis- 
misses it, the other party is not driven to his action upon 
the bond, but may have his writ of restitution, for the 
property and its hire, or a fiert facias, if he so elect, for 
its value. In this respect, he is entitled, like his opponent, 
to make an election; and where he elects to take the 
money, it would seem that the sworn value placed upon the 
property would afford the correct measure of damages, 
especially where all of it was seized and turned over by 
the sheriff; in this instance, however, the greater part but 
not all the property seems to have been taken into custody 
and delivered by the sheriff to the plaintiff, and what was 
thus taken was valued according to the standard laid down 
in the affidavit for bail. The amount for which this pro- 
ceeding was awarded must be reduced so as to conform to 
that specified in the bond, with interest thereon from the 
time it went into plaintiff's possession; and when thus re- 
duced, the execution is to proceed. 

3. The plaintiff and hissurety by their recognizance be- 
came bound for the “eventual condemnation money.” 
The other party had the option to go cither upon the prop- 
erty replevied or upon any other property of the recog- 
nizors; he haschosen the latter, and the plaintiff could not 
change that choice and relieve himself of the form of 
liability thereby imposed, either by a return or an offer 
to return the property. As the articles sued for in this 
case were perishable in their nature, and such as were 
liable to be consumed in their use, it is apparent that this. 
offer to return could not have been complied with. 
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4. The absence of the papers in the possession of the 
plaintiff's counsel at the time this case was finally passed 
upon by the court cannot avail to disturb this decision , 
the counsel was absent himself without leave, the papers 
had been before the court during the progress of the trial, 
and the judge had them accurately in his mind when he. 
rendered his final decision. The party ought not to be 
prejudiced or delayed by the fault of his adversary’s counsel. 
So of the complaint that the court allowed the sheriff to 
prove, in the absence of plaintiff and his counsel, that the 
recognizance was executed before the plaintiff dismissed 
his suit. Whether the recognizance was completed before 
or after the suit was dismissed was perfectly mmaterial, 
and such an issue, if offered, should not have been tolerated 
by the court for a single instant. It was the duty of the 
plaintiff when he took possession of the property to have 
executed and delivered his recognizance. His failure to 
do so was his own fault, and he cannot be permitted to 
take advantage of such wrong, when, by so doing, injury 
would be done, not only to the defendant, but to the sheriff, 
who had trusted to his honor to perform his engagement. 
This disposes of the. questions made in case 1, and results 
in an affirmance of the judgment therein excepted to, with 
the modification indicated in this opinion. 

5. When the court had signed and certified that bill of 
exceptions, he had exhausted all the power he had over 
the questions made in the case. There is no law or au- 
thority that we are apprised of that could have authorized 
the signing of the other two. Even hai they been bills of 
exceptions taken pendente lite, as they were not, they 
would have come to this court on a single writ of error, 
and as a part of the record brought here by virtue of that 
writ of error. The court having no jurisdiction to issue 
these writs, the cases must be dismissed, and it is so ordered. 
We feel the less reluctance in giving them this direction, 
as we are satisfied the questions they make are without 
merit. The court could not set aside the judgment to 
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which the plaintiff had submitted by his voluntary action 
without some grave cause, which was not pretended, such as 
fraud, mistuke or conduct of the opposite party by which 
the plaintiff was misled, and not then unless he showed 
satisfactorily that the action was taken without any mixt- 
ure of fraud or negligence on his own part. 

The plaintiff had a right to dismiss his suit either in term 
time or in vacation, and the omission to place this on the 
minutes of the court by the misprision or oversight of the 
clerk, might be supplied at any subsequent term by a nunc 
pro tuns order. So that in these two cases, we order the 
judgments complained of affirmed by the dismissal of the 
same. 

Judgment affirmed. 


Prater et al. vs. SEARS, administrator. 


1. Where a son, in 1866, accepted from his father and mother a con- 
veyance purporting to be a vo untary gift of property, on the ex- 
pressed consideration of love and affection, and held it until 1884, 
without any effort to correct any mistake in such expressed con- 
sideration, and his parents having died in 1877, and the paper 
having been held to be testamentary in character, he filed a bill in 
1884, alleging that the real consideration was that complainant 
should sell out his property in Texas, where he was living, remove 
to Georgia, and take care of his father and mother during their 
lives, and give them a decent Christian burial at their respective 
deaths, which he did, and that in consideration of love and affec- 
tion, he had conveyed the land to his wife, who joined him in the 
bill, equity will not grant relief by correcting the original convey- 
ance after such a lapse of time, nor by decreeing a specific perform- 
ance. 

(a.) If the deed was a mere voluntary conveyance, a mistake in it 
will not be corrected against heirs of the grantor, nor will a specific 
performance of it, when corrected, be decreed. 

. In order to recover damages in lieu of a specific performance, when 
the latter cannot be had because the party has put it beyond his 
power by his conduct, it is essential that a case for specific per- 
formance should be made out, so as to give equity jurisdiction of 
the subject-matter; otherwise the courts of law will have jurisdic- 
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tion and can relieve; and if the account which made the consider- 
ation of a promised deed be out of date, equity will not seize juris- 
diction to put it within date. If equity had jurisdiction for the 
purpose of correcting a mistake in the contract and compelling a 
specific performance, it would decree damages in lieu of property 
which could not be returned in kind. 

(a.) In this case, it appears that the complainant did not perform his 
part of the contract sought to be enforced, but that he kept accounts 
against his parents, swore to them, and presented them to his 
father’s administrator. 

(b.) In order to have a specific performance, the complainant must 
make a clear case, and the contract he sets up must be specific. 
Where the allegations of the bill were uncertain, confused and 
contradictory, the bill was‘demurrable. 

(c.) This case differs from those in 23 Ga., 431; 28 Id., 61. 

3. The statute requires that an affidavit in forma pauperis, made for 
the purpose of carrying the case to the Supreme Court, shall state 
in the alternative the inability of the excepting party to give bond 
or pay costs. This requirement is not met by an affidavit stating 
conjunctively the inability of the plaintiff in error to pay the costs 
and give the bond for the eventual condemnation money, as re- 
quired by law; and such an affidavit does not relieve counsel for 
the plaintiff in error from responsibility for the costs in this court. 
(Rep.) 

April 20, 1886. 


Mistake. Specific Performance. Equity. Volunteers. 
Damages. Laches. Statute of Limitations. Before Judge 
Estes. Hall Superior Court. August Term, 1885. 


Reported in the decision. 


W. F. Frinptey; Dunuap & Tompson, for plaintiffs in 
error. 


M. L. Smrra; H. H. Perry, for defendant. 
Jackson, Chief Justice. 


This bill was brought by Prater and wife against Sears, 
administrator of Prater’s father, to recover the money paid 
for a parcel of land sold by the administrator and in his 
hands; and inasmuch as complainant, Prater, had con- 
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veyed to his wife the land which was sold by the admin- 
istrator and brought the money, the bill prays that she be 
subrogated to his rights, and recover said money in lieu of 
the land. 

The bill alleges that. complainants were living in Texas 
and were induced to move back to Georgia, selling out 
their property there, to take care of the father and mother 
in their advanced age, on the promise and contract of the 
father in consideration thereof, to-wit, of the trouble and 
expense incurred in the support of the old people, to give 
complainant, Joseph Prater, all the goods and chattels, 
lands and tenements of Joseph Prater, Sr.; that pursuant 
to this inducement, they moved to Rieneite 3 in 1866 to take 
care of the old people, and on the 1st of December, 1866, 
Joseph Prater, Sr., and his wife did make to Joseph Prater, 
Jr, in consideration of natural love and affection, a deed 
or writing to the same; that the real consideration for said 
paper was, that Joseph, Jr., was to support, maintain and 
care for Joseph Prater, Sr., and wife for and during their 
natural lives, and give them a decent Christian burial at 
their death; that Joseph, Jr., accepted the same, believing 
that it pinta to him the saslave estate at the time of 
its delivery in the property , that so believing, they moved 
into the house with the old people, and went into imme- 
diate possession of the property and remained in posses- 
sion, managing it as the property of Joseph, Jr., all the 
while till the death of J oseph, Sr., which occurred in 1877, 
and continued so to manage the same till the death of his 
mother later in the same year; that from 1866 till 1877, 
the compiainants had undisputed possession and absolute 
control of all the property, which was recognized by the 
old people as the property of Joseph, Jr., and that they 
had given it to him to support, maintain and care for them 
the remainder of their lives, which they said he was doing 
to their entire satisfaction and comfort; that over and 
above all the rents, issues and profits of the property pur- 
ported to be conveyed to Joseph, Jr., he expended the 
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sum of $981.82, besides his labor and care of his parents 
during their last illness, worth $200, and $55.97 for their 
burial, which appears in a bill of particulars exhibited to the 
bill, and sworn to before the ordinary in 1877 ; that Joseph, 
Jr., after their death, returned to Texas on several years’ 
business, and for love and affection to his wife, conveyed to 
her this landin November, 1877, before leaving, the consid- 
eration named in the deed being nominally $500.00, but it 
was really only for love and affection; that she remained 
in possession until turned out by an action of ejectment 
brought by the administrator of William Prater, one of the 
heirs of Joseph Prater, Sr., the court deciding that the con- 
veyance from Joseph, Sr., to Joseph, Jr., was testamentary, 
and that the title was in the estate of Joseph, Sr.; that the 
administrator of Joseph, Sr., immediately took possession 
and sold it as the property of that estate and holds the 
proceeds; and that Joseph, Jr., specifically performed his 
contract and supported the old people, ete. ; and though he 
supposed his account, marked exhibit B, barred by the 
statute of limitations, he presented it for payment, and the 
administrator refused to pay it. 

Therefore they ask that, as the land is now ‘sold to an 
innocent bona fide purchaser, and there can be no specific 
performance of the contract made by the administrator’s 
intestate, the administrator be decreed to pay Mrs. Prater 
the money. ; 

An amendment was made to this bill, it appears, but 
this record does not show what it is. It strikes out words 
in certain lines on certain pages and inserts others, but as 
there are no numbered pages or lines in the record of 
this bill here, we cannot make it out and consider it. 
From the argument we gather that it changes the contract 
set out in the original as conveying an absolute estate in 
1866 to Joseph, Jr., into an estate for remainder after the 
death of the old people—the effect of which would be to 
alter the right of possession, which is also repeatedly al- 
leged to be in Joseph, Jr., and his wife, on his return to 
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Texas, and make the whole affair confused and contradic. 
tory. 

1. We are unable to see the equity in the bill. The 
contract set up was made in 1866, and it is for the consid- 
eration of selling out in Texas and coming back to Georgia 
and supporting and caring for the old people; that the 
old man agrees to give his son all he has at once and puts 
him in possession of all, and gives him a conveyance for 
love and affection as the only consideration, which the 
young man receives and accepts as the obligation of the 
father; yet he accepts it and makes no effort, from 1866 
to the date of this bill in 1884, to have the mistake cor- 
rected in respect to the consideration or the time when the 
estate was to vest in him. We think to sue now, after 18 
years have elapsed, is to ask what equity never grants— 
relief upon a demand so stale. Our own Code, in sections 
2924, 3094 and 3125, together with numerous decisions of 
our courts, settles this principle. On the face of the ac- 
cepted conveyance, it is a mere voluntary deed; on the 
contract sought to be set up, it is a binding deed for value. 
The other side to it is dead. Ifa mere voluntary convey- 
ance, a mistake in it will not be corrected against heirs, 
which is the case here, nor will a specific performance of 
it, when corrected, be decreed. Powell vs. Powel, 27 Ga., 
p- 36. 

Therefore the case turns on the rectification of the writ- 
ing and the necessity is upon complainant to have it cor- 
rected. Shall it be done when 18 years have elapsed and 
the other side to the deed is dead ? 

Nor does it matter at what time the estate is to pass— _ 
the title to be put in the grantee—whether at once, when 
it is delivered in 1856, or at the death of Joseph Prater, 
Sr.,in 1877. The contract was made in 1866, the convey- 
ance was then made, the writing then delivered and ac. 
cepted, the consideration in it of love and affection only 
then put in the deed by mistake, and the real considera- 
tion of support and care of the old people then left out, 
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and whatever other mistake was made in that instrument 
was then made. There is no pretense that any writing 
was made or was to be made at any other time, but then 
on the return of complainants from Texas to take charge 
of the parents, or that any parol contract was made at any 
other time. 

So that Joseph Prater, Jr., slept quietly over this mis- 
take 18 years, and until his father was asleep in death, no 
matter whether the contract was immediate title to be 
put in him as stated in the original in 1866, or a remainder 
at the death of hisfather. The daches is as great, the sleep 
as long, in either case; and the turning of the consideration 
from love and affection into a valuable consideration was 
equally as important: for equitable relief in reaping the 
fruit of the contract, no matter what the nature or extent 
of title was to be. 

2. To have damages, as ruled in Robson, adm’r, vs. 
Harwell and Wife, 6 Ga., p. 589, in lieu of specific perform- 
ance when that cannot be done because the party has put 
it beyond his power by his conduct, it is essential that a . 
case for specific performance be made out in order that 
equity may get jurisdiction of the subject-matter. Other- 
wise the courts of law will have the jurisdiction and can 
relieve. And if the account be out of date, that which 
made the consideration of the promised deed, as in this 
case, equity will not seize jurisdiction to put it in date, for 
equity follows the law. It is only on the idea of correct- 

ing a mistake in the contract and constraining a specific 

performance of it—which common law courts cannot do— 
that equity gets jurisdiction, and when she has it then she 
will decree damages in lieu of property which cannot be 
returned in kind. 

In this case, even if not barred by ‘lapse of time and 
negligence to move until the other party had its mouth 
sealed by the death of the makers of the paper sought to 


be altered and corrected on account of mistake, there is 
_ v-77-3 
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no equity in the bill, because there is no ground for equity 
jurisdiction on account of mistake or specific performance 
for many reasons. It is enough to say that the complain- 
ant must perform his part in reference to the contract 
which he seeks to have performed by the other. He must 
specifically do, or have done specifically, what he agreed 
to do, before he can demand that the other party do the 
same thing. Here, instead of supporting and caring for 
the old people, the account exhibited to his bill shows that 
he charged for all he did; that he swore to his charges and 
demanded payment of the administrator appointed by the 
ordinary after making out and swearing to the account 
before the ordinary. According to the bill, its statements 
and its prayer, his father had paid him by the conveyance 
he made him, and owed him nothing. There wasa mistake 
in the conveyance which he wished corrected, ’tis true, but 
that instrument, when corrected, paid him; and he excuses 
himself for Zaches because he did not know the mistake 
until the court’s decision showed it to him. Why, then, 
charge for all the hauling he did fur the parents, for sugar, 
spirits of turpentine, every item that can well be imagined? 
Why keep this account every year from 1866 up to 1877, 
when his parents died? Did he furnish them things in 
performance of his part of the contract, or did he keep 
the account to recover it from the estate? His own con. 
duct answers, his oath before the ordinary, his demand 
on the administrator, all done before this bill was filed, 
some seven years before—answer that he kept the account 
to make the estate pay it, and did not do what he promised 
to do in reference to the contract—his part of it. What 
specific performance has he done in order to exact it from 
another? He lived with his parents; he used their land 
and home; he spent all the proceeds for them in common 
with his family and himself, and charges them over a thous- 
and dollars besides for the things he agreed to do for the 
property, the personalty of which he got, and the realty of 
which he wants equity to give him. Beall et al., ex’rs, vs. 
Clark et al., 71 Ga., 818; Code, §3187. 
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Again, if the equitable bar were not in his way, raised 
by his laches, before equity Will help the mistake and de- 
cree specific performance, he must make a clear case; the 
contract he sets up must be specific; what sort of specifi- 
cations does he make here? At one moment, he has title 
and absolute possession by virtue of it for eleven years; 
at another, he was to have title at his father’s death. At 
one moment, he was to have anestate in remainder; anon, 
afee atonce. In one breath his accepted deed granted by 
his father is made because his father loved him; in an- 
other he has paid his father for that deed eleven years of 
constant support and comfort by his labor and attention, 
and cared for him and his mother in their last sickness and 
paid their funeral expenses, all of which were the consid- 
eration of the contract. One day the contract is a gift, 
then it isa regular business guid pro quo bargain. Equity 
will not enforce or aid any such uncertain allegations. 
Code, §3187, and Beall vs. Clark, supra. 

And so we might adduce other grounds on which the 
judgment below, dismissing the billon demurrer, could be 
upheld, such as res adjudicata, the statute of limitations, 
in addition to the equitable bar of daches and unreasonable 
sleep ; the fact that the wife 1s a volunteer pure and simple, 
and she is to receive the value of the land against heirs; 
the fact that the filing of the account and swearing to it 
and demand of payment caused the appointment of the 
administrator, the sale of the land, for there were no other 
debts of the father, and the putting title in an innocent pur- 
chaser; andj the complainant] thereby defeats any specific- 
_ performance by his own violation of the contract to charge 
nothing for everything his debt covered, but one is as 
good as a hundred grounds, and equally with a multi- 
tude demands an affirmance of the judgment. 

Anybody can see the obvious distinction between this 
case and that of Maddox et al. vs. Rowe, 23 Ga., 431, and 
28th Jd., 61. : 

Judgment affirmed. 
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ILLGES vs. DEXTER 


[Blandford, J., being disqualified, Judge Clarke, of the Atlanta circuit, presided 
in his stead. | 


As a general rule, the construction of a contract is a question for the 
court ; but where the terms of a written instrument are ambiguous, 
its meaning should be left to the jury. 

(a.) The stockholders of a railroad entered into an agreement to sell 
the road to one Logan, through his agent, Garrard, for $100,000, 
providing in the agreement that it should remain binding for only 
thirty days, and that, in the event of the sale, the stockholders 
should execute quit-claim deeds to all their right, title and interest. 
The contract was dated April 12,1881. On May 12, it was extended 
for thirty days, it being stated that “the option for the sale and 
purchase of our stock in said railroad’? was extended. Nosale 
having been completed to Logan, and the stockholders still desir- 
ing to sell, they gave to one Dexter the following agreement: 
‘We, the undersigned stockholders in the Columbus and Rome 
Railroad Company, do hereby extend the option on sale of Colum- 
bus and Rome Railroad heretofore granted to Louis F. Garrard, 
on April 12, 1881, and expiring on June 12, 1881, to Armory Dexter, 
to commence on the 12th day of June, and to expire on the 12th 
day of July, 1881 :”’ 

Held, that this agreement was not ambiguous, and was properly con- 
strued by the court. It fixed the price by reference to the former 
agreement, and under it Dexter could either buy for himself or 
another, provided he paid that price. 

(b.) In construing contracts, it isimportant to look to the substantia] 
purpose which must be supposed to have influenced the minds of 
the parties, rather than at the details of making such purpose 

effectual. 


June 1, 1886. 












Construction. Contracts. Sales. Before Judge WILuIs 
Muscogee Superior Court. November Term, 1885. 





Reported in the decision. 





Suitu & Russet.; W. A. Lrrtzs, for plaintiff in error. 
Peasopy & Brannon, for defendant. 


CLARKE, Judge. 
This case is here on a refusal of the judge of the court 
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below to grant a new trial. The main ground in the mo- 
tion relates to the charge of the court 1n reference to cer- 
tain writings, which are hereinafter particularly mentioned. 
The judge construed these writings, and his construction 
controlled the verdict. The plaintiff in error says that the 
papers are ambiguous, and that the jury should have as- 
certained their meaning; and further, that if they are cer- 
tain in their terms, the interpretation of the court was 
erroneous. 

The principles of law involved in this motion are simple 
and familiar. The general rule unmistakably is that the 
construction of a contract is a question for the court. 
Code, §2754; 36 Ga.,454. On the other hand, it is equally 
clear that where the terms of a written instrument are am- 
biguous, its meaning should be left to the jury. Code, 
§$2757, 3801, 3804 ; 52 Ga., 572; 51 Jd., 603; 57 Ld., 36; 
61 Jd., 364; Erskine vs. Duffy, present term (76 Ga., 602). 

Two questions, then, present themselves for our deter- 
mination. One is, whether the terms of the contract be- 
tween the stockholders of the Rome and Columbus Rail- 
road Company and the defendant are uncertain in their 
meaning; the other is, whether, if the contract is free from 
ambiguity, the construction placed on it by Judge Willis 
is correct. The former of these questions must be solved 
through the study, not only of the agreement between such 
stockholders and the defendant, but the agreement therein 
referred to between them and Mr. Garrard. Probably 
this inquiry can be most successfully conducted by begin- 
ning with the latter contract. What, then, were its terms ? 
The principal and controlling provision in it is an engage- 
ment by the stockholders to sell the railroad to General 
Logan through his agent, Mr. Garrard, for $100,000. 
There are two other provisions which are incidental and 
subordinate to this main purpose. One is that the agree- 
ment to make the sale shall be binding for only thirty 
days; the other relates to the mode of conveyance in the 
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event of a sale, and provides that the stockholders shall 
execute quit-claim deeds to all their “ right, title and in- 
terest,” under the deed which they had from the governor 
of the state. That such is the true construction of the 
contract now under consideration, seems to us perfectly 
clear. It wasdated April 12th,1881, and by its own terms 
expired within thirty days. It appears that no sale oc- 
curred in the period named. On May 12th, 1881, another 
agreement was entered into between the stockholders and 
Mr. Garrard, agent, as aforesaid. This contract simply 
extends for thirty days the time within which the former 
shall be of force. It is true this supplementary contract 
speaks of extending “ the option for the sale and purchase 
of our stock in said railroad,” thereby introducing the new 
words “option” and “ purchase.” We apprehend that 
no change in the meaning of the original instrument was 
intended by this variation in phraseology. A sale neces- 
sarily involves a purchase, and in drawing the paper, the 
writer doubtless employed both words to denote the same 
transaction, the word sale describing it from the vendor’s 
standpoint, and the word purchase describing it from the 
vendee’s relation toit. The word “ option ” means privi- 
lege, and in this connection makes no material difference 
in effect. 

The proposition to sell to General Logan, through Mr. 
Garrard, produced no results. At the end ‘of the sixty 
days, during which it remained open, the railroad was still 
in the hands of the stockholders, and they still desired to 
sell it. In this state of affairs, the writing between the 
stockholders and the defendant was signed. It will, of 
course, be noted that, so far, the only purpose shown by 
the instruments which they had executed was a purpose 
to sell. But one price had been named and but one buyer 
contemplated. That price was $100,000, and that buyer 
General Logan. No agency had been mentioned except 
an agency for the purchaser. The sellers were to act for 
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themselves. The paper made between the stockholders 
and the defendant is as follows: 

‘* We, the undersigned stockholders in the Columbus and Rome 
Railrozd Company, do hereby extend the option on sale of Columbus 
and Rome Rnuilroad heretofore granted to Louis F. Garrard, on April 
12th, 1881, and expiring on June 12th, 1881, to Armory Dexter, to 


commence on the 12th day of June and to expire the 12th day of 
July, 1881. 


(Signed) E. C. Hoon, A. ILLGEs, 

Louis F. Garrarp, Tuos. J. NucKOLLSs, - 
P. Preer, T. E. BhaxcHarp, 
L. M. Burrus, M. E. Gray.”’ 

The dominating idea here is the one expressed in these 
words, ** We, the undersigned stockholders in the Colum- 
bus and Rome Railroad, do hereby extend the option on 
sale of Columbus and Rome Railroad heretofore granted 
to Louis F. Garrard . . . to Armory Dexter.” The other 
language merely mentions, as matter of description, the 
date of the Garrard proposition, and limits the time within 
which the present one is to be obligatory. What, then, 
are Mr. Dexter’s rights under this contract? Does it con- 
fer upon him right to purchase at a stipulated price, as his 
counsel insist, or does it appoint him agent to sell for the 
stockholders, as counsel for Mr. Illges contend? If there 
was no reference to Mr. Garrard, so that the paper read, 
“We, the stockholders, do hereby extend the option on 
sale of Columbus and Rome Railroad to Armory Dexter,” 
there would be an ambiguity growing out of the phrase, 
“the option on sale.” It might mean the privilege on the 
sale of the road, to sell it, or the privilege, on such sale, 
to buy it. We think that there is no ambiguity, when the 
reference to the Garrard proposition is considered. “The 
option” which the agreement gives Dexter is “ the option” 
which Garrard had. What, then, was that? Literally it 
was an option to buy at the price of $100,000, as agent for 
General Logan. 

In construing contracts, it is important to look to the 
substantial purpose which must be supposed to have influ- 
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enced the minds of the parties, rather than at the details 
of making such purpose effectual. Lieber’s Her., 100, 
135, 160. 

Dealing thus with the Dexter agreement, we may fairly 
suppose that the Garrard proposition was in the thoughts 
of the stockholders, not so much to fix what particular in- 
dividual should be the purchaser of the road as to settle, 
as a vastly more important element, the price at which it 
should be sold. It is to be noted in this connection that 
in no other way is any value set upon the property 1n the 
transaction with Mr. Dexter. We conclude, then, that the 
stockholders did not intend to treat with Mr. Dexter as 
one whose “option” embraced in it an agency for Gen- 
eral Logan, but one whose “option” was the same as Mr. 
Garrard’s, 1n that it included the privilege of buying the 
road at the same price named tohim. If this construction 
is correct, Mr. Dexter could either buy for himself or an- 


other, provided he paid $100.000. This is the view pre- 
sented by the circuit judge, and we assent to it as sound, 
Judgment affirmed. 


MarcuMan vs. Rosertson, Taytor & CoMPANy. 


In answer to a rule nisi to foreclose a mortgage on realty, the de- 
fendant pleaded that she was only asecurity on the note, to secure 

. which the mortgage was given ; that she was induced to sign such 
note by the false and fraudulent representations of the plaintiffs, 
through their agent, that they would furnish the principal with a 
certain fertilizer to sell in a stated territory traversed by certain 
railroads in this state; that the principal had placed two hundred 
and fifty tons of the fertilizer, but the mortgagees had failed and re- 
fused to furnish him therewith; and that, if they had done so, he 
would kave been enabled to have paid the note and saved her 
harmless : 

Held, that this answer set out conduct on the part of the mortgagees 
which was calculated to injare the surety, increase her risk or ex- 
pose her to greater lability, and which would, therefore, discharge 
her; and it was error to strike the answer on demurrer. 

(a.) If the defendant was induced to become surety for the principal 
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was a fraud which would avoid her contract of suretyship. 
March 30, 1886. 


Principal and Surety. Fraud. Before Judge Cars- 
WELL. Jefferson Superior Court. November Term, 1885. 


Reported in the decision. 
F. H. Sarrotp; GamBie & Hunter, for plaintiff in error. 
W. L. Puuuirs, for defendants. 

BLANDFORD, Justice. 


The defendants in error sought to foreclose a mortgage 
on the lands of plaintiff in error. She appeared and an- 
swered the rule nisi, and in her answer alleged that she 
was only a security on the note which the mortgage was 
given to secure, for one Cook, who was principal in the 
note; and that she was induced to sign said note by rea- 
son of the false and fraudulent representations of the de- 
fendants in error, by their accredited agent, that they 
would furnish Cook with a certain fertilizer to sell in cer- 
tain territory covered by certain railroads in this state; 
that Cook had placed two hundred and fifty tons of this 
fertilizer, but that the mortgagees had failed and refused 
to furnish Cook with the same, which, if they had done, he 
would have been enabled to have paid the note and saved 
her harmless. Upon demurrer, the court struck this an- 
swer, and the plaintiff in error excepted to this ruling, and 
the same is assigned here as error. 

Was the conduct of the defendants in error, as set forth 
in the answer, calculated to injure the surety or increase 
her risk, or does it expose her to greater liability? If so, it 
will discharge her as such surety. Code, §2154. 

If the allegations contained in the answer are true, and 
they are to be taken as true by the demurrer, the failure 
of the payees in the note to furnish Oook with fertilizers 
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deprived him of the means whereby he coulu have paid 
the note. This exposed Mrs. Marchman to greater liabil- 
ity, and increased ‘her risk, and, under the Code, she was 
thereby discharged as surety. This is not an attempt to 
add to, contradict or vary a written contract, but merely to 
show acts and conduct on the part of the payees which 
increased the risk of the surety, and which exposed her 
to greater liability, or to show fraud, by which she was in- 
duced to become surety. 

If she was induced to become surety for Cook by the 
false and fraudulent representations (as she alleges) of the 
defendants in error, then this was a fraud upon her and 
makes void her contract of suretyship, for fraud vitiates 
all contracts. In any view which we can take of the an- 
swer, we think the court erred in sustaining the demurrer. 
thereto and striking the same. 

Judgment reversed. 


ANSLEY vs. Hart. 


1, A marshal’s deed, conveying property sold under a fi. fa., was not 
inadmissible in evidence because it was signed, ‘‘James Longstreet, 
United States Marshal, Southern Dist. of Georgia, by A. R. 
Wright, deputy.”’ 
2. A record showing that a petition had been filed against the claim- 
ant of property, by a party not connected with thé present case, 
-for the purpose of having a fi. fa. which had been transferred to 
her by virtue of a sale under which she claimed title entered 
satisfied, and that a consent decree had been taken declaring it 
not satisfied, was not admissible‘in evidence on behalf of the claim- 
ant, but was irrelevant to the issue on trial; but its admission was 
not such error as to work injury to either party or to require a new 
trial. 
8. The exceptions to the charge of the court are without merit. and 
the issues were fairly and fully submitted to the jury. 


April 27, 1886. 





Deeds. Evidence. Levy and Sale. Before Judge Fort. 
Schley Superior Court. S2ptember Term, 1885. 
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To the report contained in the decision, it 1s necessary 
to add only that the marshai’s deed on which the claimant 
relied was signed, “James Longstreet, United States 
Marshal, Southern Dist. of Ga., by A. R. Wright, deputy.” 
This was objected to on the ground that the deputy had 
no authority to execute the deed, but 1t should have been 
executed by the marshal himself, and that no authority 
to make or sign such deed by the deputy accompanied it. 
The objection was overruled, and error was assigned 
thereon. 

The claimant offered in evidence a proceeding had be- 
fore the United States Circuit Court on the petition of A. 
F. Wiggins and D. F. Hart vs. Mrs. M. E. Hart, the present 
claimant, for the purpose of having the Armstrong fi. fa. 
entered satisfied and cancelled, resulting in a judgment 
refusing the petition and holding that the fi. fa. was not 
satisfied. This was objected to on the ground that it was 
between other parties, and that the present plaintiff was 
no party thereto. The objection was overruled, and this 
formed another ground of exception. 


J.C. Matuews; J. A. Ansuey, by brief, for plaintiff in 
error. 


B. B. Hinton, for defendant. 


3LANDFORD, Justice. 


This was a claim case, and the facts submitted show that 
one Armstrong obtained a judgment in the Circuit Court 
of the Umited States against I. N. Hart & Oo.; that D. F. 
Hart wasoneof the company. The property here claimed 
was levied on and sold under an execution which is- 
sued on said judgment. It was sold and purchased by one 
Wilson. The execution not being fully paid off, Wilson 
purchased it and had the same transferred to himself, he 
sold, and conveyed the land to Shepherd and Parker ; they 
conveyed the land to D. F. Hart. Mrs, M. KE. Hart pur 





SUPREME COURT OF GEORGIA. 


Ansley vs. Hart. 


chased the ji. fa. from Shepherd and Parker and had the 
land sold, and she purchased the same at the marshal’s sale. 
The land was then levied on by an execution in favor of 
Ansley against I. N. Hart, and Mrs. M. E. Hart interposed a 
claim to the same, she deriving her title as set forth above. 
The jury found the issue in favor of Mrs. M. E. Hart. 
There was no motion for a new trial made in the case. 

Exceptions were taken at.thc trial to the rulings of the 
court. 

1. The first exception is that the court erred in admit- 
ting the marshal’s deed to the land to Mrs. M. E. Hart, 
because the deed was signed by Marshal Longstreet, by 
another as his deputy. 

We can see nothing in this ground: there does not ap- 
pear to be any valid objection to this evidence. 

2. The second ground is that the court erred in allowing 
claimant to put in evidence a proceeding between Wig- 
gins and herself to have the execution which she had pur- 
chased entered satisfied, and the judgment thereon. 

We think that the court erred in this, because the evi- 
dence was irrelevant and immaterial to the issue on trial, 
but this did neither party any good or harm, so we think it 
was an immaterial error, which will not work a reversal of 
the case. 

3. There are various exceptions to charges of the 
court, and to the whole charge, which we think are wholly 
without foundation. The case appears to have been tried 
with great care and caution upon the part of the court, 
and ail the issues were fairly submitted to the jury, and 
they were fairly and fully instructed as to the law bear- 
ing thereon. 

Judgment affirmed. 
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LORILLARD & ComMPANY vs. BARRETT & McMASTER. 


Under §32938 of the Code, an attachment cannot issue until the debt 
is due, and where it was not so alleged, there was no error in dis- 
missing the attachment. 


March 30, 1886. 


Attachment. Before Judge Eve. City Court of Rich- 
mond County. November Term, 1885. 


P. Lorillard & Company sued out an attachment for 
purchase money against W. H. Barrett, alleging that the 
defendant was indebted to them a,sum stated for the pur- 
chase money of certain property; that it was in possession 
of the son of the defendant and another, under the firm 
name of Barrett & McMaster, at the store of the defend- 
ant; and that said firm was holding for the benefit of the 
defendant and in fraud of the nghts of the plaintiffs. Bar- 
rett & McMaster interposed aclaim. On the trial, on mo- 
tion of the claimants’ counsel, the court dismissed the 
attachment, because the plaintiffs failed to show that the 
debt was due. The plaintiffs excepted. 


J. S. Hoor, for plaintiffs in error. 
J. 8. & W. T. Davinson, for defendants. 


BLANDFORD, Justice. 


The plaintiffs sued out an attachment under section 3293 
of the Code, and having failed to allege that the debt was 
- due, the court, upon motion of defendants in error, dis- 
missed the same, and this is the error complained of. 

This section of the Code is foun ded on act of the legis- 
lature which is found 1n the acts of 1871 and 1872, p. 44, 
and an amendatory act of 1879 (acts of 1878 and 1879, p. 
48). Both of said acts provide for the issuing of attachments 
“upon such debt (due the plaintiff) becoming due.” 
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It is quite manifest that under this section, comprising 
the acts aforesaid, the debt must be due, or otherwise 
an attachment cannot issue. Joseph & Bro. vs. Stein, 
52 Ga., 333. 

Judgment affirmed. 


Rogers vs. FELKER. 


Where a justice’s court has jurisdiction of the parties and subject- 
matter, the fact that the justice is related to one of the parties 
within the fourth degree of consanguinity does not render his 
judgment absolutely void, but only voidable, and it cannot be at- 
tacked by affidavit of illegality on that ground. 

(a.) Illegality will not lie because the levy is excessive. 


April 6, 1886. 


Justice Courts. Judgments. Judge. Before Judge 
Hutcuixs. Walton Superior Court. August Term, 1885 


A fi. fa. issuing from a justice’s court was levied on cer- 
tain property, and the defendant interposed an affidavit of 
illegality. The grounds of the illegality were that the 
justice who rendered the judgment was a first cousin of 
the defendant’s wife, and therefore was disqualified , that 
the levy was excessive; that the original summons was 
not directed according to law; and that the justice did not 


‘ 


sign the judgment. 


On demurrer, the presiding judge dismissed the affidavit 
of illegality, and the defendant excepted. 


Jamres F. Reerrs; Ray & Waker, for plaintiff in 
error. 


J. U1. Ferker, for defendant. 


BLANDFORD, Justice. 


The question in this case is, is a judgment rendered 
by a justice of the peace void, when such justice is related 
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to one of the parties within the fourth degree of consan- 
guinity, so that the same can be attacked by affidavit :f 
illegality ? 

If the court had no jurisdiction to render the judgment, 
then it is void; otherwise it is voidable. 

The court, as a court, had jurisdiction of the parties and 
the subject-matter. The justice is not absolutely inhibited 
from presiding in the case, under §205 of the Code referred 
to, but he may preside by consent of the parties. This is 
not a question of jurisdiction, but is merely a question of 
the disability of the justice; and in 62 Ga., 39, this court 
held that whatever defect there might be, it could not be 
reached by illegality, and this is decisive of this case 
And in the same case the court was inclined to adopt the 
English rule; the effect of which is to render the judg- 
ment of an incompetent judge voidable and not void. 16 
Eng. Law and Eq., 68. The law of Alabama is the same 
as to qualifications of judges as our own. It was there de- 
cided that as no waiver appeared on the record, the judg- 
ment isonly voidable. 45 Ala., 496. We think this the 
better ruling, and we hold that the judgment is not void, 
but only voidable. 

Illegality will not lie because the levy is excessive. 57 
Ga., 68. 

Judgment affirmed. 


Nevin vs. Foucut, assignee. 


The purpose of giving a bond with security to dissolve a garnish- 
ment is to substitute that for the plaintiff’s rights under the gar- 
nishment, and the surety on such a bond is estopped from deny- 
ing that the garnishee had effects belonging to the defendants, or 
that he was indebted to them in a sum equal to the amount that 
might be recovered against them. Nor can such a surety set up 
by plea that he supposed, when he signed the bond, that he would 
be liable for only so much money as the garnishee had in his 
hands, or as he.might become possessed of, belonging to the de- 
fendants, such ignorance or mistake of law being neither induced 
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nor participated in by the other party, and there being no fraud, 
deception, artifice or misplaced confidence influencing his action. 
April 20, 1886. 


Garnishment. Principal and Surety. Estoppel. Be- 
fore Judge Simmons. Floyd Superior Court. March 
Term, 1885. 

Reported in the decision. 

Unperwoop & Rowe tt, for plaintiff in error. 


Dasney & Foucue’, for defendants. 


Hatt, Justice. 


The assignee of the Bank of Rome instituted suit against 
M. Cohen & Company in Floyd superior court, to recover 
the amount of two promissory notes, given by said Cohen 
& Company to said bank. Pending this suit, the plaintiff 


applied for process of garnishment, which was duly served 
on Hargrove, and the day after the service of the sum- 
mons, the defendants dissolved the garnishment by giving 
the bond prescribed by law, with M. A. Nevin as their 
surety.* 

The defendants filed a plea of usury to the suit, and the 
surety also filed thereto his plea, which alleged that, 


‘At the time of issuing and service of the garnishment in this 
‘case, R. T Hargrove, the garnishee, had no money or effects in his 
hands belonging to Cohen & Company, nor did he have any property 
or money of said Cohen & Company then or since belonging to Cohen 
& Company; that the sum deposited in the bank of said R. T. Har- 
grove had been checked for, to-wit, the sum of two hundred and 
ninety-two dollars and ninety cents ($292.90) in favor of H. B. 
Claflin & Company, on the 10th day of November, 1881, and the sum 
of four hundred and eighty-five dollars and five cents ($485.05) in 
favor of C. & S. Warner & Company, on the 12th day of November, 
1881, and at the time the garnishment was sued out and served, 
to-wit, on the 5th day of December, 1881, said Cohen & Company 


*The garnishment was dated Dec. 5, 1881; the bond to dissolve it on the fol- 
lowing day. 
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had no money or funds in the bank of said Hargrove, nor in the 
hands of said Hargrove, nor has he had any money, property or 
effects in his, Hargrove’s, hands since, and if said Hargrove had an- 
swered the said garnishment as he should have done, he would so 
have answered and said; and that the said checks were in fact paid 
Novem. ber 22d, 1881, and November 19th, 1881. This affiant further 
says that the money was checked out before the garnishment issued 
or was served. And affiant further says that, at the time he signed 
the said bond, he supposed he was only to be liable for so much 
money as the said Hargrove had in his hands, or so much effects 
or property in his hands, or to come into his hands, believing the law 
to be to that effect. And he, affiant, signed said bond under a mis- 
take of law, and would not have signed said bond if he had known 
the law in the premises.’’ 


On demurrer, the court dismissed this plea, and the 
plaintiff had a verdict for the principal of the notes sued 
on, and a judgment was rendered against the defendants 
and their sureties on the bond given to dissolve the gar- 
nishment. Nevin, the surety, excepted to this judgment, 
and alleged as error the judgment of the court sustaining 
the demurrer to his plea and ordering the same to be 
dismissed. 

His eminent ana experienced counsel insists that the 
plaintiff has recovered money that the garnishee never 
owed the defendants, and which could not have been 
reached in his hands, and inasmuch as he was mistaken 
as to the extent of his liability under the law, it would be 
inequitable and unconscientious to allow the plaintiff to 
retain this advantage to his injury. 

The very purpose of the bond with security was to sub- 
stitute that for the plaintiffs rights under the garnishment. 
The surety is estopped by his solemn deed from denying 
that the garnishee had effects belonging to the defendants, 
or that he was indebted to them in a sum equal to the 
amount that might be recovered against them. This is cer- 
tainly an admission on which the plaintiff was compelled 
to act, and if this defence were allowed, it would seem 
that he was forced thus to act to his injury, and greatly 
to the benefit of the party for whom the surety was bound. 

v-77-4 
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Code, §3753 and citations. The surety, in this instance, 
was not influenced to assume this obligation in conse- 
quence of any misplaced confidence in the plaintiff, or by 
any artifice or deception or fraudulent conduct used by 
him, by which he was led into such a mistake of law as 
will authorize the intervention of equity for his relief. 
Code, §3221. It is rather ignorance than an honest mis- 
take of the law as to the effect of the instrument which 
he signed, and which he alleges operated as a gross in- 
justice to him and gave an unconscientious advantage to 
the plaintiff. If he suffered from assuming this obligation 
by supposing that its legal effect was different from what 
it actually was, it is not perceived how this gave an un- 
conscientious advantage to his opponent. And we are 
well assured that unless the plaintiff was misled by the 
same mistake as to the effect of this instrument (and it is 
not asserted that he was, or that he in any manner or to 
any extent induced the same or participated therein), then 
the other party thereto is not entitled to be relieved in 
equity. Code, §3122. The demurrer to the plea was 
properly sustained, and any other result than that reached 
would have been manifestly erroneous. 
Judgment affirmed. 


‘ 


AKRIDGE vs. THE WaTERTOWN SrtEAM ENGINE COMPANY. 


1. On certiorari it is only the answer of the justice which embodies 
and can identify the evidence before the jury in his court, and his 
answer may be excepted to and traversed ; but interrogatories ap- 
pended to the petition for certiorari, but not identified by the jus- 
tice, should not be considered by the superior court. 

. While the statute (Code, §4067) declares that the judge of the su- 
perior court sustaining the certiorari, ‘‘ may return the same to 
the court from which it came, with instructions,’’ the meaning is, 
if he has any instructions togive. Where the case turns on mixed 
questions of law and facts, he should instruct on the law; but 
where facts alone are involved, he should not do so. 

. The court did not abuse its discretion in sustaining the certiorari 
in this case. 

April 6, 1886. 
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New Trial. Practice in Superior Court. Certiorari. 
Before Judge Hutcuins. Walton Superior Court. Au- 
gust Term, 1885. 


Reported in the decision. 

W. J. Nunna.ty, for plaintiff in error 

James F. Rogers, for defendan 
Jackson, Chief Justice. 


The plaintiff in error was sued for baiance due on a note, 
amounting to $26.30, that sum being interest from the 
date of the note at 8 percent. He pleaded non est factum, 
alleging that the interest was to be paid from the maturity 
and not from the date of the note, and that the words, “with 
interest from date at 8 per cent.,” were not in the note 
when he signed it, and therefore the note is not his act 
and deed. The jury in the justice court found for the 
. plaintiff in error. On certiorari to the superior court, the 
case was remanded for a new trial in the justice court be- 
fore another jury, and plaintiff in error excepted. 

1. The first ground of error is that the court erred in 
considering a set of interrogatories appended to the peti- 
tion for certiorari, but not identified by the justice of the 
peace. It is only the answer of the justice that embodies 
the evidence before the justice court, and the superior court 
should not have considered the interrogatories, though it 
is said in the bill of exceptions that they bear the ear-marks 
of the original questions and answers. The answer of the 
justice alone can identify all the evidence before the jury 
in his court. For this reason his answer may be excepted 
to and traversed. Code, §$4062, 4066. 

2. It is complained again that the order which sent the 
case back for trial gave no directions or instructions. Un- 

_questionably the statute does declare that the judge “ may 
return the same to the court from which it came with in- 
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structions” (Code, §4067) ; but the meaning is, undoubtedly, 
if he has any togive. Where the case turns on mixed law 
and facts, he should instruct on law; but where facts alone 
are involved, he should not, because there may be addi- 
tional facts on the next trial, and the judge ought not to 
instruct on what pertains to the jurisdiction of the jury. 

3. The main question is, was the court right to order a 
new trial, or rather, did he abuse his discretion in doing 
so on the facts certified in the answer? In addition to 
the note itself, which has the words, “ with interest from 
date at 8 per cent.,” in the middle of it, not interlined at 
all, but plainly written, so far as this record shows, and 
with the same ink and penmanship, so far as this record 
shows,—in addition to this internal evidence in the note 
that these words were there originally, a cotemporaneous 
writing to the same effect, and on the back of the note or 
on the same paper, as this record shows, makes the same 
statement. It is this: “It is understood and agreed to 
between the parties in this note, that the maker, William 
Akridge, has the privilege of paying the within at or be- 
fore the 15th of November with two hundred and fifty-six 
dollars, and interest from date at 8 percent.” And im- 
mediately following this is a receipt for $288, dated Octo- 
ber 4th, 1881, the date of the note being 9th August, 1880, 
and the reduction being allowed Akridge, if he paid 15th 
of November, 1880. 

We think that these writings, taken altogether, without 
considering the interrogatories which are not identified by 
the justice of the peace, inadvertently doubtless, aro suffi- 
‘cient to have authorized the superior court to sustain the 
certiorari and order a new trial before another jury. 

Judgment affirmed. 
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Ruan vs. GuNN. 


If a factor sells in his own name as owner, and does not disclose his 
principal, but acts ostensibly as the real owner himself, although 
the principal may afterwards brirg his action on the contract 
against the purchaser, yet if the latter bona fide dealt with the 
factor as owner, he will be entitled to set off any claim he may 
have against the factor in answer to the demand of the principal. 

(a.) The evidence sustains the verdict, and there was no abuse of 
discretion in refusing to set it aside. 

April 27, 1886. 


Principal and Agent. Factors. Vendor and Purchaser. 
Sales. Before Judge Kippez. Houston Superior Court. 
October Term, 1885. 


Ruan brought suit against Gunn on an open account for 
guano. The defendant pleaded, among other things, that 
he had not bought the guano from the plaintiff, but from 
C. D. Anderson & Son, who were warehousemen, and who 
acted as principals and owners in making the sale to de- 
fendant, and wereso believed to be by him; that no other 
principal was disclosed; that Anderson & Son were in- 
debted to him, and it was his understanding and expecta- 
tion that the price of the guano should be credited on this 
claim, and this was known both to Anderson & Son and 
Ruan. Several claims against Anderson & Son were 
pleaded as a set-off. 

On the trial, the jury found for the defendant. Plaintiff 
moved for a new trial on the ground that the verdict was 
contrary to law and the evidence. The motion was over- 
ruled, and plaintiff excepted. 


Dessau & Barrett, for plaintiff in error. 


Harpeman & Davis; A. L. MILER, for defendant. 


Hat, Justice. 


The evidence sustains this verdict, and the judge did not 
abuse his discretion in refusing to set it aside. If the de- 
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fendant’s testimony is to be credited, and the jury had a 
right to do so, it is apparent that the defendant dealt with 
C. D. Anderson & Son, in their individual capacity, and 
not as plaintiffs agents, in the purchase of the fertilizer 
for which this suit was brought; he did not know them 
as plaintiff's agents in the transaction; the sale was made 
by them for cash, but none was paid, they being at the 
time indebted to plaintiff for the premises they occupied, 
and such having been, for the two previous years, the 
course of dealings between these parties in reference to 
the sales of fertilizers by them tothe defendant. The law 
seems to be well settled, however, that if a factor sells in 
his own name as owner, and does not disclose his princi- 
pal, and acts ostensibly as the real owner, although 
the principal may afterwards bring his action upon the 
contract against the purchaser, yet the latter, if he dona 
fide dealt with the factor as owner, will be entitled to set 
off any claim he may have against the factor in answer to 
the demand of the principal. 2 Kent Comm., 632, and 
citations in note. So our own Code, §2204, declares, “ If 
the agency has been concealed, the party dealing with him 
may set up any defence against the principal which he 
has against the agent.” 
Judgment affirmed. 


Hazzarp vs. Tok Mayor, etc., or SAVANNAH. 


On the first trial of this case, a verdict was found for $3,000; a new 
trial was granted, and this grant was aflirmed, this court remark- 
ing that the case for the plaintiff was a weak one. On the second 
trial, the jury found for the plaintiff $3,700 ; another new trial was 
granted, and again the judgment was affirmed, this court saying 
that a moderate verdict might be allowed to stand, but inasmuch 
as the amount of the first verdict had been increased in the second, 
the grant of the new trial would be sustained. On a third trial, 
the jury found for the plaintiff $1,400. The court again granted a 
new trial, and announced that he would do so continuously and 


indefinitely, because, in his judgment on the facts, therecould be 
no recovery : 
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Held, that this was error, there being evidence on which the verdict 
could be based, and this being the third finding for the plaintiff. 


March 23, 1886. 


Verdict. New Trial. Before Judge Harpen. City 
Court of Savannah. July Term, 1885. 


Hazzard brought suit against the Mayor, etc., of Savan- 
nah to recover fora personal injury, caused by falling over 
certain lumber which was lying in a street, and which 
projected over the edge of the sidewalk. There was evi- 
dence on behalf of the plaintiff to the effect that the lum- 
ber had been lying in the street for about a week, in front 
of a building which was being repaired; and that on the 
night of the injury the street was not lighted. One wit- 
ness testified that he noticed that some of it projected over 
the edge of the sidewalk two days before the injury to the 
plaintiff. Another stated that, while walking along the 


sidewalk, he had stumbled over the lumber on the night 
before the plaintiff was hurt. The other facts are stated 
in the decision. 

For the former decisions in this case, see 72 Ga., 205; 


14 Id., 377. 


Ricuarps & Hrywarp; J. J. Aprams, for plaintiff in 
error. 


I. C. Cunntryenam, for defendants. 
Jackson, Chief Justice. 


On the first trial of this case, the plaintiff in error recov- 
ered $3,000.00; a new trial was granted by the judge of 
the city court, and this court affirmed that first grant of a 
new trial, remarking that the case was a weak one for the 
plaintiff. On the second trial, the plaintiff recovered 
$3,700.00; another new trial was granted, and also affirmed 
by this court. It was then said substantially by this 
court, that while a moderate verdict might be allowed to 
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stand on a second trial, yet as the first verdict had been 
increased $700.00, when the case had been characterized 
here as a weak one for the plaintiff, it would approve the 
second grant of a new trial by the court below. 

Now a third verdict for plaintiff is before us for $1,400.00 ; 
another new trial has been ordered by the court below, 
and the plaintiff excepts to the third grant. The court 
below also announced to the effect that it would grant 
new trials continuously and indefinitely, because, in its 
judgment, on the facts, there could be no recovery. 

Inasmuch as this court has twice intimated a contrary 
opinion, by first characterizing the case as a weak one, 
which cannot imply that it is no case at all, and secondly, 
by expressing the opinion that a moderate verdict might 
be allowed to stand; while one in excess of the first verdict 
could not be tolerated, and inasmuch as the court below, 
holding a contrary opinion, will not allow any verdict for 
plaintiff, however reasonable, to stand, this court has no 
option, but is required by its former adjudications, to which 
it adheres in opinion now, to reverse the grant of a new 
trial and direct that the verdict stand. 

The lumber had lain in the street and a part of it pro- 
jected over the sidewalk long enough, in our judgment, to 
charge the city with notice; and there being no light from 
the city lamps, or other temporary light, to warn citizens 
and others of danger on a dark night from the obstruction 
of the lumber projecting over the sidewalk far enough to 
cause the disaster, there is evidence of negligence. In 
our judgment, therefore, the evidence is sufficient to sup- 
port the verdict; and the questions of fact being the pecu- 
liar province of the jury, and that body having three 
times, by three several and different representatives of 
the jury-box each time, found for the plaintiff, and the 
last time a considerate and reasonable verdict, the law, 
which invests that body of men of the vicinage with the 
judgment over facts, as it does the presiding judge over 
law, will not permit this court in the last resort to allow 
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the judge to control the jury ad infinitum upon facts, 
where there is evidence (though, in the judgmeat of that 
court and this, it be comparatively weak) on which re- 
peated findings may rest; because to allow this will be 
to allow the judge to oust the jury of its constitutional 
prerogative, and thus to unite in one, two separate juris- 
dictional powers clothed by the constitution and laws with 
distinct functions. See this case reported in 72 Ga., 205; 
74 Id, 377. 


Judgment reversed. 


Lrnper e¢ al. vs. SANDERS, for use. 


. obtained a common law judgment against F., and caused the fi. 
fa. issued thereunder to be levied on certain cotton, L. foreclosed 
a landlord’s lien for rent against F., and caused it to be levied on 
the cotton. F. replevied the property levied on, giving a forth- 
coming bond with L. as surety thereon. On the day of sale, the 
property was not forthcoming, and the constable, to whom the 
bond was payable, brought his action for the use of 8. and recov- 
ered judgment against F. as principal and L. as surety. L. paid 
the money due on the judgment to the sheriff, and gave him notice 
that he claimed it on his lien for rent, which had been foreclosed : 

Held, that on a rule to distribute the fund, it was properly awarded 
to S. in preference to the lien of L. 
March 30, 1886. 


Liens. Principal and Surety. Forthcoming Bond. 
Landlord and Tenant. Judgments. Before Judge Lump- 
KIN. Hart Superior Court. September Term, 1885. 


Reported in the decision. 


J. H. Sxetton ; McCurry & Prorrirt, by J. H. Lumpxim, 
for plaintiffs in error. 


F. B. Hopers ; Joun P. Suannon, for defendant. 
BLANDFORD, Justice. 


Schaefer obtained a common law judgment against Mil- 
ton Fuller,‘and caused the sum to be levied on certain 
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cotton by the writ of execution issued on the judgment. 
Linder foreclosed a landlord’s lien for rent against Fuller 
and caused the sum to be levied on the cotton. Fuller 
replevied the property levied on, and made his forthcom- 
ing bond with Linder as surety thereon. The day of sale 
having arrived, the property levied on was not forthcoming. 
The constable brought his action for the use of Schaefer, 
and recovered judgment against Fuller and Linder, the 
surety. Linder paid the money due on the judgment to 
the sheriff and gave him notice that he claimed the same 
on his lien for rent, which had been foreclosed. Upona 
rule brought to distribute the fund, the court awarded the 
money to Schaefer, and to this ruling Linder excepted 
and brings the case here for review. 

The only judgment or lien upon the fund was the judg: 
ment in favor of Schaefer. This judgment was against 
Linder himself; he discharged the same by paying the 
money to the sheriff. If the money should be paid back to 
Linder, it would leave Schaefer’s judgment against him 
unpaid, and Schaefer might proceed to raise the money 
due thereon out of Linder’s property ; and this demon- 
strates the absurdity of the position maintained by the 
plaintiff in error. 

Judgment affirmed. 


Berry et al. vs. TURNER e¢ dv., executors. 


1. Under equitable pleadings in an ejectment case, one issue being 
what amount the defendants were indebted to the plaintiffs on ac- 
count of money for necessaries furnished to the former, and on a 
former hearing in this court, it having been held that the court, 
under an equitable plea, would justify ‘expenditures reasonably 
necessary for her (one of the defendants) and her children,’’ on 
a second trial, by consent, all other issues were withdrawn and 
not submitted to the jury, except the single issue whether the 
account claimed by the plaintiffs to be due them was for such 
articles as were reasonably necessary for the mother and children, 
and if not, what portion of it was reasonably necessary for their 
support and maintenance. The account included farming imple- 
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ments and plantation supplies furnished to the mother to enable 
her to carry on afarm. On theissue submitted, the jury found for 
the plaintiffs, and on a motion for a new trial, the presiding judge 
sustained the finding: 

Held, that there was no error in such ruling. 

2. No error in the decree appears, but were the decree wrong, it 
would furnish no ground of a motion for a new trial. 


April 6, 1886. 


Res Adjudicata. Equitable Pleadings. Words and 
Phrases. Decrees. New Trial. Before Judge Lumpkin. 
Hancock Superior Court. October Term, 18$5. 


Reported in the decision. 
Seaporn Reese; J. T. Jorpan, for plaintiffs in error. 
C. W. DuBose; James A. Har.ey, for defendants. 


Jackson, Chief Justice... 


1. The sole point made und pressed in this case is, 
whether plantation tools, feed for stock, and food for hands 
on the plantation of Mrs. Berry, where herself and family 
were supported, come within the ruling of this court when 
the case was here before. It appears from the statement 
of the judge who tried the case that the issue submitted 
solely embraced those supplies—all others by agreement 
being withdrawn—and the plaintiff in error insists that 
supplies to the farm, which were in proof, were not within 
that former adjudication of this case, but that this court 
ruled that credit should be given the Turners only for 
family supplies, strictly speaking. 

When the case was here before, this is the language of 
the opinion of this court on this point: 

“We think that an equitable construction of the paper 
means the indebtedness of herself and children after 
Berry’s death, and whatever was incurred by them to the 
maker of the obligation, or to T. C. & D. L. Turner prior 
to the final settlement for things necessary for the family, 
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may well be included in that term without more. But 
parol evidence was clearly admissible to show it, if at all 
ambiguous, and that the words are ambiguous appears 
from the fact that this court puts a different construction 
upon them from that of the presiding judge. We think, 
therefore, that the court erred in rejecting the evidence 
showing the indebtedness of Mrs. Berry for necessaries to 
Turner, made after the death of her husband, as well as 
debts of the same sort incurred by her to T. C. & D. L. 
Turner, and paid by Turner out of the land. To hold 
otherwise, it would seem that we would be forced to hold 
that the family should starve pending the payment of the 
debt owing for the land. The legal title was to be put in 
Mrs. Berry, and her husband being dead, and no fraudulent 
conduct charged upon Turner, her consent, without more, 
would certainly justify in a court of equity—and this is 
an equitable plea—expenditures reasonably necessary for 
her and children.” To furnish the hands and feed the 
mules on the farm the mother carried on after the father 
died is surely reasonably necessary for the family that 
lived on the proceeds; and without support for the farm 
hands and stock, it is not easy to see how they would live. 

To understand fully this part of the case, it is necessary 
to turn to this case, not yet reported, decided at February 
term, 1885.* 

It is enough to say here that the Turners sued the 
Berrys in ejectment for land ; they defended with an equit- 
able plea, setting up a contract of Turner to let them pay 
for it in a certain time, and to re-convey the land to them, 
or rather to their deceased husband and father. Part of 
the land was sold by Turner, and it was alleged that this 
paid up for the land; but it was replied that this went to 
the support of the Berrys in part, and that in equity they 
must account for what they owed the Turners. And the 
issue here is, what did they owe, which turned on what 
snpplies did they get from the Turners? We held before 


*74 Ga., 481. 
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that this was the right of the Turners, and the verdict of 
the jury fixes the sum due, including supplies for the farm 
of Mrs. Berry. We see no error about the ruling of the 
court. It followed what this court decided before in this 
case. 

2. So far as we see now, the decree is right. If wrong, 
it is no ground for a new jury trial; and it is excepted to 
here only as one ground for a new trial by the jury. 

Judgment affirmed. 


TucKkER vs. THE ATLANTA STREET RAILROAD CoMPANY. 


. There is nothing in the general grounds of the motion for a new 
trial in this case. 

. Although a charge of the court excepted to, if taken alone, may 
be objectionable, yet if, when considered in the light of the whole 
charge, it is harmless, it will not constitute an error which will 
require a reversal. 


- March 23, 1886, 


Charge of Court. New Trial. Before Judge CLARKE. 
City Court of Atlanta. September Term, 1835. 


Thomas T. Tucker brought an action against the Atlanta 
Street Railroad Company to recover damages for a per- 
sonal injury. The declaration alleged that the plaintiff, 
desiring to go from one point on the line of the defendant’s 
road to another, signaled a car; that the driver stopped, 
“and that, as petitioner was stepping upon the platform 
of said car, the said James Michael, driver, as aforesaid, 
struck one of the horses attached to and drawing said car 
a violent blow with his whip, causing the horses to make 
a sudden and quick plunge, and jerking the car and plat- 
form from beneath petitioner, and by which gross negli- 
gence and carelessness of said company, by its agent and 
employé, James Michael, petitioner was precipitated upon 
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and violently thrown down against the Belgian rock 
pavement,” ete. 

The evidence for the plaintiff tended to support the al- 
legations in the declaration. Ee admitted that he had 
been drinking some, and had a habit of drinking—some- 
times getting drunk, but denied being drunk then. He 
testified that as he “ struck the car and got up,” a lady in 
the car said, “ Don’t let the drunken man get on there,” 
and that the driver struck his horses, and they moved fo1- 
ward with a jerk, throwing the plaintiff off against the 
ground and seriously injuring him. Another witness test- 
ified that the driver said, “I don’t want that drunk man 
on here,” and struck the horses. There was other testi- 
mony as to the plaintiffs apparent soberness. 

The evidence on behalf of the defendant was, in brief, 
as follows: The car was stopped about eight p. mM. by a 
whistle given asa signal. Two men, the plaintiff and a 
negro, came from the sidewalk towards the car. Both 
were staggering and apparently drunk. When the plain- 
tiff was about six or eight feet from the car, a lady passen- 
ger said, “ Driver, don’t let those men get on here; they 
are drunk.” The driver then started his horses, and left 
the plaintiff standing in the street. The latter had not 
reached thecar when it moved on. It was contrary to the 
rules of the company to let drunk men get on the cars. 
The plaintiff was drunk the next morning, and wandered 
around among the horses in the street-car stables until 
asked to leave. After he drove on, the driver stated that 
he did not know how the plaintiff was hurt. The driver 
was a careful man, the horses gentle, and the car in good 
condition. 

The jury found for the defendant. The plaintiff moved 
for a new trial on the following grounds: 

(1), (3.) Because the verdict was contrary to law and 
evidence and avainst the weight of the evidence. 

(4.) Because the court erred in charging as follows: “A 
man becomes a passenger on a car whenever he enters the 
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car for the purpose of being carried by it, or steps upon 
its platform, intending toenter. Now, in this case, if you 
believe from the evidence that the plaintiff here did enter 
the car of the defendant, or stepped upon its platform for 
the purpose of entering it and being carried by it, he then 
became a passenger, and had the rights of a passenger,” 
thus excluding from the jury the consideration of plain- 
tiff’s case that he was a passenger and entitled to the rights 
of a passenger if he had placed his foot or feet upon the 
steps of the platform of the car, as alleged in plaintiff's 
declaration. [The court charged also as follows: “ Now, 
in this case, if you believe from the evidence that the 
plaintiff here did enter the car of the defendant, or stepped 
upon its platform for the purpose of entering it and being 
carried by it, he then became a passenger and had the 
rights of a passenger. If, having become a passenger, he 
was injured on the car, and there was any lack of the dili- 
gence required by the law of the defendant, then the plain- 
tiff would have the right to recover. I mean the diligence 
that I havedefined toyou. If,on the other hand, you believe 
from the evidence that he did not enter the car, or did not 
step upon its platform, but that when the injury, or what- 
ever it was, occurred to him, he was approaching the plat- 
form, that he was in a state of intoxication, and that the 
driver, discovering that, drove off and left him in the street, 
he would have no right to recover, and it would be your 
duty to find for the defendant.” | 

(5.) Because the court refused to charge as follows: 
“That if the plaintiff had reached the car of defendant, 
and had placed his foot or feet on the steps of the car, 
intending and endeavoring to enter the car and was, by 
the act of defendant, prevented from entering the car, the 
plaintiff in such case would be in law a passenger.” 

The motion was overruled, and the plaintiff excepted. 


W.M. Bray; Hotsgy & Bateman, for plaintiff in error. 


Hopkins & Guenn, for defendant. 
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BLANDFoRD, Justice. 


The plaintiff having made a motion for a new trial on 
several grounds, the same was denied by the court below, 
and he excepted and brings the case here. 

1. The first three grounds of the motion are merely the 
general grounds, and we do not think that there is any- 
thing in them. 

2. The fourth ground is, that the court erred in giving 
the liability of railroad companies for injuries done to pas- 
sengers, and as to who are passengers, and that this charge 
restricted the jury to this alone and withheld the consid- 
eration of the jury as to the liability of such companies 
for injuries done by their negligence to those who were in 
the act of becoming passengers and boarding their cars. 
Looking at this exception to this part of the charge, it ap- 
pears to be obnoxious to the objection of plaintiff, although 
the principles of law are correctly stated; but when the 
part of the charge excepted to is taken and considered in 
connection with the entire charge as found in the record, 
it is not obnoxious to the objections made. The charge 
complained of is favorable to the plaintiff, and the entire 
charge is a full statement of the contentions of the parties 
as made by the pleadings and evidence submitied by them, 
and the law is fully and fairly stated by the court which 
is applicable thereto. So that when one part of a charge is 
excepted to, and taken alone may be objectionable, vet 

‘when it is considered in the light of the whole charge it is 
harmless, this will not constitue reversible error. 
Judgment affirmed. 


CiarK & NUNNALLY vs. Cummina & Company. 


A broker is a special agent, and derives his power and authority to 
bind his priucipal from the instructions given to him by the latter. 
When definite instructions are given by the principal tothe broker 
to sel! goods for him ata specified price for a certain time and 

day only, this will not authorize the broker to contract and sell 
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the same kind of goods for his principal at a different and subse- 
quent time for the same price. His power is limited by and ceases 
with his instructions; and this is true, even though it had been 
usual, in the course of dealings between the broker and his prin- 
cipal, for the broker to continue to sell at the prices last quoted 
by the principal. : 

March 23, 1886. 





Principal and Agent. Brokers. Contracts. Before 
Judge Hammonp. Fulton Superior Court. September 
Term, 1885. 





- Preston Cumming & Company brought an action of 
complaint on an open account against Clark & Nunnally 
to recover $291.30, alleged to be a balance due them on a 
sale of peanuts by the defendants. The latter pleaded 
: the general issue and set-off, alleging that, on January 6, 
1883, they had made a contract with the plaintiffs for the 
purchase of certain peanuts; that the plaintiffs failed and 
refused tocomply with the contract; that peanuts rose in 
price, and that the defendants were thereby damaged an 
amount equal to the demand of the plaintiffs against them. 
On the trial, the evidence showed, in brief, as follows: 
Jones & Northen acted as brokers in Atlanta, Georgia, 
for the plaintiffs, whose place of business was in Wilming- 
ton, North Carolina. On May 24, they sent to these brokers 
a card containing quotations, and having printed on it 
“quotations for this day only; prices subject to fluctua- @ 
tions of market.” This card quoted the price of peanuts at 
five cents per pound. The brokers received no other 
quotations, and on June 6 they agreed to sell defendants 
one hundred sacks of peanuts at five cents per pound, and 
gave them a written statement to that effect. They then "i 
telegraphed to the plaintiffs, who, being out of stock and 
knowing that the price of peanuts was rising—being five 
and three-fourths cents per pound—refused to accept the 
order. On June 14 they telegraphed to the brokers, in- 
structing them to sell other peanuts at seven and one-half 
cents per pound. They sold a lot to defendants at that 
v-77 5 
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price; the latter deducted the damages claimed by them 
for the refusal to make the former shipment, and paid the 
balance. The price had risen, gradually, from June 6th to 
14th, when it reached the point named, One of the brokers 
testified that it was the custom among brokers in Atlanta 
to sell at quotations furnished them until other quotations 
were received, and that this was the course of dealing be- 
tween his firm and the plaintiffs; also that his firm had 
no authority to sell peanuts for the plaintiffs, except as 
contained in the written instructions of May 24. Another 
broker gave testimony conflicting with this as to the cus- 
tom. 

The jury found for the plaintiffs the amount sued for. 
The defendants moved for a new trial, on the ground that 
the verdict was contrary to law and the evidence, and be- 
‘ cause the court charged as follows: “If the evidence 
shows that, at the time the sale was made by Jones & 
Northen, as brokers for the plaintiffs, they were acting 
under and in pursuance of quotations from plaintiffs as to 
price of peanuts, and such quotations authorized Jones & 
Northen to sell at a certain price, and for the day only 
on which the quotations were dated, then Jones & Northen 
would have had authority to sell at that price only on the 
day fixed by the quotation; and if they sold peanuts at 
that price on any other day except that on which the quo- 
tation was made, the sale would be void for want of power 
in Jones & Northen to make it, and it would be your duty 
to disregard the set-off of defendants and find for the plain- 
tiffs the full amount sued for, with interest, if the claim 
of plaintiffs is otherwise made out by proof. 

“If it should appear by the evidence in the case that, at 
the time of this alleged sale, there was a custom of the 
trade governing brokers, by which brokers sold peanuts, 
and continued to sell on quotations last’ named by their 
principals until new quotations or prices should be fur- 
nished by their principals, that custom would furnish no 
authority for Jones & Northen to sell defendants the one 
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hundred sacks of peanuts at the time alleged in the plea, 
if,in point of fact, the quotations under which the sale 
purports to have been made were quotations previously 
furnished to them by plaintiffs, and if such quotations 
stated on their face that they were made for the day of 
their date only, if such is the proof, Jones & Northen 
would only have power to sell at the price and on the day 
named in the quotation, and the custom, if any such ex- 
isted,would have nothing to do with it. If there were no 
such limitations on the written quotations as to the time 
at which they could make the sale, then you can consider 
the custom, if any such is shown by the proof, and if the 
custom was that the broker had power to sell until new 
quotations were made, then Jones & Northen would have 
the power to make the sale, and the defendants’ plea of 
set-off would be good if otherwise sustained by the proof. 
How all the facts are; the jury must determine from the: 
evidence.” 
The motion was overruled, and defendants excepted. 


Aspott & Gray, for plaintiffs in error. 
A. E. Catuoun, for defendants. 


BLANDFOKD, Justice. 


The main and only question in this case is, whether a 
broker can bind his principal by a contract made against 
the express instructions and authority of the principal. 

This court holds that he cannot bind his principal under 
the case put. 

A broker is a special agent, and derives his power and 
authority to bind his principal from the instruction given 
to him, by his principal. Code, §§2194, 2196, 2184; Story 
on Agency, page 32; 1 Esp., 111; 113; 32 Md., 169; 60 
Il]., 237. When definite instructions are given by the 
principal to the broker to sell goods for him at a certain 
specified price for a certain time and day only, this will not 





68 SUPREME COURT OF GEORGIA. 


Johnson ts. The State of Georgia. 


authorize the broker to contract and sell the same kind 
of goods for his principal at a different and subsequent 
time for the same price ; his power is limited by and ceases 
with his instructions, and this is so, even though it had 
been usual in the course of dealings between the broker 
and his principal for the broker to continue to sell at the 
prices quoted last by the principal. 32 Md., 179, 180. 

The court below decided as we have here held, and the 
judgment is affirmed. 


JOHNSON vs. THE STATE OF GEORGIA. 


Where, on the trial of an indictment for hog-stealing, the evidence 
showed that the prosecutor lost several hogs which had been 
marked ; that he found them inthe defendant’s pen near his house ; 
that they had been re-marked, and an attempt made to entirely 
obliterate the marks of the prosecutor, though some of his marks 
remained, and they were identified as belonging to the prosecutor, 
a verdict of guilty was supported by the evidence. 

April 20, 1886. 


Criminal Law. Hog-stealing. Before Judge Browy. 
Cobb Superior Court. November Term, 1885. 


Reported in the decision. 


Puiuures & Sessions; Geo. S. Tuomas, for plaintiff in 
error. 


Gro. F. Goer, solicitor general, for the state. 


BLANDFORD, Justice. 


The plaintiff in error was indicted, tried and convicted 
of the offense of hog-stealing. He moved the court fora new 
trial upon the round that the verdict is contrary to law 
and evidence. This motion was denied by the court, and 
defendant excepted to the refusal by the court to grant a 
new trial, and this is the error assigned. 
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The evidence shows that the prosecutor lost several hogs 
which had been marked ; he found them in a pen near the 
house of the accused ; they had been re-marked and an at- 
tempt made to entirely obliterate the mark of the prose- 
cutor, though some of his marks remained. Thehogs were 
identified by their flesh-marks, as well as the ear-marks, 
as belonging to the prosecutor. This evidence is sufficient 
to sustain this verdict. 

Justice has been administered in this case according to 
law. 

Judgment affirmed. 


Tue East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
vs. WATTERS. 


In a suit against a railroad company for killing a horse, where it ap- 
peared that the animal went upon the track of the company, ran 
up the road and upon a trestle and fell through and was killed, 
and that there was no negligence on the part of the company or its 
officers, agents or servants, a nonsuit would have been proper; 


and after a verdict against the company, a new trial should have 
been granted. 


May 1, 1886. 


Railroads. Damages. Negligence. Nonsuit. New 
Trial. Before Judge Branuam. Floyd Superior Court. 
September Term, 1385, - 


Watters brought suit in a justice’s court against the East 
Tennessee, Virginia and Georgia Railroad for $100.00 for 
running over and killing a horse. By amendment it was 
alleged that the defendant allowed dangerous and impas- 
sable ditches to open along its road,and‘ frightened and 
ran the horse upon a trestle, and knocked it therefrom by 
the running of its train. The case was carried to the 
superior court by appeal. On the trial, the plaintiff testi- 
fied, in brief, as follows: Two horses were turned out of 
one pasture to go to another. One of them crossed the 
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railroad; the other became frightened at an approaching 
train and ran up the track to where there was a trestle. 
The plaintiff lost sight of the train and horse for a moment, 
and did not see the latter again until he found it dead be- 
Jow the trestle. There were no unusual noises by the 
train. It was on an up grade and could easily have been 
stopped. The plaintiff had written and sworn cn a pre- 
vious trial, and it was true, that the horse had tried to 
cross the trestle, but fell and broke its neck. The value 
of the horse was proved. 

The defendant moved for a nonsuit, which was refused. 
It then introduced a letter, written by the plaintiff, to the 
effect stated above; alsoa witness who testified that the 
day after the casualty the plaintiff told him that the horse 
ran upon the trestle, fell and broke its neck ; that the wit- 
ness asked him if there was any train near by at the time, 
and the plaintiff replied that there was not, but that one 
came along soon afterwards. 

The jury found for the plaintiff. The defendant moved 
for a new trial on the ground that the verdict was contrary 
to law and evidence. 

The motion was overruled, and the defendant excepted. 


Unperwoup & RowE 1, for plaintiff in error. 


ForsytH & Hosxinsoy; Rerce & Denny, by brief, for 
defendant. 


BLANDFORD, Justice. 


Watters sued the railroad company for killing a horse. 

The evidence shows that the horse went upon the track 
of the company, ran up the road and upon a trestle, fell 
through and was killed. No negligence upon the part of 
the company was shown, but it appeared affirmatively by 
the evidence of Watters that there was no negligence on 
part of the company, its officers, agents or servants. 
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The case should have been nonsuited. A new trial 
should have been granted when asked for by the company. 
Judgment reversed. 


Tue LESSEES OF THE GEORGIA RAILROAD vs. SIGMAN. 


Where suit was brought against a railroad company for negligently 
killing the cow of the plaintiff, and the evidence was conflicting as 
to the distance at which the cow could have been seen by the 
agents of the defendant, and the court below refused to disturb the 
verdict of the jury in favor of the plaintiff, this court will not con- 
trol his discretion thus legally exercised. 


April 27, 1886. 


Railroads. Damages. Negiigence. New Trial. Be- 
fore Judge Stewart. Newton Superior Court. Septem- 
ber Term, 1885. 


Reported in the decision. 


J. M. Pacs, for plaintiffs in error. 


- Mippiesrooxs & Epwarps, bv brief, for defendant. 


BLANDFOoRD, Justice. 


Sigman sued the Georgia Railroad Company for negli- 
gently killing his cow. The evidence submitted by the 
plaintiff to the jury as to the distance at which the cow 
could have been seen and the evidence of the railroad 
company were conflicting. The court below refused to 
disturb the verdict of the jury, and we cannot say the 
court erred in so deciding. This was a mattér in the dis- 
cretion of the court, and when he has exercised that dis- 
eretion according to law, his judgment will not be inter- 
fered with. 

Judgment affirmed. 
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Tue Atuens Founpky AND Macnine Works vs. BAIN. 


When a case is brought before this court upon the ground that the 
verdict of the jury is without evidence to support it, it is the right 
and duty of this court to review and weigh all the evidence in the 
case, and it can make such judgment therein as is consistent with 
the law and justice of the case. When this case was formerly 
here, this court thought proper to adjudge that the plaintiff was 
entitled to recover under the facts. On a second trial no new 
facts were developed which changed the case in any essential par- 
ticular, and a verdict for the plaintiff was demanded by the law 
and supported by the evidence. 


April 6, 1886. 


Res Adjudicata. Practice in Supreme Court. Ver- 
dict. Before Judge Hurcuins. Clarke Superior Court. 
October Adjourned Term, 1885. 


This case will be found reported in 75 Ga., 718, where 
the Supreme Court reversed the judgment of the court 
below, holding that a verdict for the defendant was con- 
trary tolaw and evidence. On the last trial, the jury 
found for the plaintiff $7,500. The motion fora new trial 
was based on the grounds that the verdict was contrary to 
law and evidence and the charge of the court, and because 
the court refused certain requests to charge. The leading 
principles contained in these requests were, first, that if 
the husband of the deceased could have avoided the injury 

. by the useof ordinary care, his widow could not recover for 
his homicide: and second, that, even if the defendant may 
have been negligent in the employment of a negligent or 
incompetent blaster, and, although the blaster may have 
carried on the work in a negligent and dangerous manner, 
still the plaintiff could not recover if her husband knew 
all these facts and voluntarily continued in the defendant’s 
employment. The motion for a new trial was overruled, 
and the defendant excepted. 


Pore Barrow; Atex. 8. Erwin, for plaintiff in error. 
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T. W. Rucker; E. K. Lumpkin; A. J. Coss, for de- 
fendant. 


BLANDFORD, Justice. 


When this case was before this court at the last term, 
we set aside a verdict in favor of the plaintiff in error, 
because the same had no evidence tosupport it. The case 
is now here upon a similar state of facts in every essential 
particular, and the verdict of the jury, which we are now 
called on to review, having been rendered in accordance 
with the views of this court as expressed when this case 
was here before, it will not be disturbed. 

When a case is bronght before this court upon the 
ground that the verdict of the jury is without evidence to 
support it, this court has the right, and it is its duty, to 
review and weigh all the evidence in the case. The case 
js fully before the court, and it can make such judgment 
therein as is consistent with the law and justice of the case. 
And while the jury on the trial of the case must find the 
truth from the evidence submitted, yet the judge of the 
superior court, on motion for new trial, may review their 
finding, and this court may review the decision of the su- 
perior court judge ; and all this tothe end that justice may 
be done. 

We thought proper to adjudge, when this case was last 
before us, that Mrs. Bain was entitled to recover under the 
facts of the case. We think so now, as no new facts have 
been developed in the case. 

It only remains for us to add that the verdict was de- 
manded by the law as applicable to the facts of the case. 

Judgment affirmed. , 
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Hous vs. THe Strate or Georara. 


Where, on the trial of an indictment for fornication, the defendant 
‘proposed to prove what the prosecutrix had sworn before a justice 
of the peace in a trial for bastardy, such testimony could only be 
admissible for the purpose of impeaching the prosecutrix as a wit- 
ness, and no foundation therefor having been laid by asking if she 
had so testified, it was properly rejected. 
April 20, 1886. 


Witness. Evidence. Before Judge Wiuuts. Chatta- 
hoochee Superior Court. September Term, 1885. 


Reported in the decision. 


Leonipas McLester; Hatcuer & Peasopy, for plaintiff 
ip error. 


Tos. W. Gximgs, solicitor general, by J . M. McNEI1, 
for the state. 


BLANDFORD, Justice. 


The plaintiff was convicted of the offense of fornication. 

On the trial of the case, the defendant proposed to prove 
what the prosecutrix had sworn before the justice of the 
peace in a trial for bastardy. No foundation being laid 
to impeach the prosecutrix by asking whether she had so 
testified as they proposed to prove, the court repelled 
this evidence, and this is the error assigned here. 

The testimony offered could only be admitted to im- 
peach the prosecutrix ; otherwise, it would be hearsay. A 
statement of the proposition is a demonstration of it. 

Judgment affirmed. 
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Tue ALABAMA GREAT SoutHeRN RarroaD vs. WILKIN- 
SON e¢ ua. 


In a suit for damages resulting from the negligent conduct of the ° 
agents of a railroad in failing t» stop its cars at the depot of a place 
where, by 2 passenger’s ticket, she had aright to depart from the 
train, but stopping at another point and causing the passenger to 
alight in the rain, whereby she was injured, a verdict for $100 be- 
ing reasonable, and the court below having refused a nev trial, 
this court will not interfere. 

April 20, 1886 


Railroads. Damages. Negligence. Before Judge Fam. 
Dade Superior Court. September Term, 1885. 


John B. Wilkinson and his wife brought their action 
against the Alabama Great Southern Railroad Company, 
alleging, in brief, as follows: On March 16, 1882, Mrs. 
Wilkinson purchased a ticket entitling her to be carried 
from one station to another on the line of the defendant’s 
road. She entered the car, carrying with her, by consent 
of the conductor, her two infant children. At the point 
of destination, the car was not stopped, nor was any oppor- 
tunity given her to leave the train at the usual and proper 
place for discharging passengers, but they were carried 
some distance beyond and discharged at an unusual, un- 
safe and inconvenient place. The weather was inclement, 
and she was compelled to go back to the station with her 
children with much inconvenience and annoyance, and as 
a result, one of the children was made sick, causing her 
to employ a doctor at a cost of $10, besides giving her 
great trouble and anxiety. 

The defendant pleaded the general issue. The evidence 
for the plaintiffs tended to support the allegations of the 
declaration. There wassome conflict as to the distance be- 
yond the station to the point at which Mrs. Wilkinson was 
putoff. She testified that it was about a quarter of a mile; 
other witnesses testified that it was from 50 to 100 yards. 
There was testimony to show that the defendant had no 
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station of its own, but used that of another road which 
joined it there; that the train stopped about 50 to 100 
yards before reaching the station, and remained there 
about half an hour; that it then started on, and after pass- 
ing the station, Mrs. Wilkinson called the attention of a 
person on the train to the fact that she had not left the 
train, that he in turn called the attention of the conductor 
thereto, and the latter at once stopped the train and Mrs, 
Wilkinson was assisted in alighting ; that she never asked 
him to carry her back to the station; and that.a witness 
told her to leave her baggage and have the agent carry it 
back; but she attempted to carry it a part of the way her- 
self and was then assisted in doing so. There was some 
conflict as to whether the child was made sick by this ex- 
posure or by reason of having ridden two miles in an open 
wagon that morning. 

The jury found for the plaintiffs $100. The defendan 
moved for a new trial, on the ground that the verdict was 
contrary to law and the charge of the court and was ex- 
cessive. The motion was overruled, and exception was 
taken. 


W. U. & J. P. Jacoway; R. J. McCamy, for plaintiff in 
error. 


McCurcuen & SuumateE, for defendants. 






-BLANDFORD, Justice. 


The defendants in error sued the plaintiff in error for 
the negligent conduct of its agents in failing to stop its 
cars at the depot of a place where, by defendant’s ticket, she 
had a right to depart from the train of plaintiff in error. 
The jury found a verdict for defendant in error, assessing 
her damages at one hundred dollars. The plaintiff in error 
moved for a new trial, which the court refused, and this is 
assigned as error. 

The damages done to the defendant in error, if any, were 
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small; the verdict is reasonable; so’ thought the court be- 


low; he refused a new trial, and we will not interfere 
therewith. 


Judgment affirmed. 


THE GEoRGIA RAILROAD vs. CoLE et wa. 


In a case against a railroad for damages on account ofa personal injury, 
which was closely contested upon the facts, after the jury had been 
charged and retired, the court had them brought into the court- 
room, and after stating to them that he was informed that they 
were not likely to agree, asked if it were true. A juror replied 
that it was. The court inquired whether the trouble was upon a 
matter of law or of fact, to which the juror responded that it was 
upon a question of amount; that they differed about the amount. 
The court said: ‘Gentlemen, I cannot aid you in that, as I know 
of, in any way, further than to say that, upon that matter, the jury 
ought to make a very earnest effort to agree—to reconcile conflict- 
ing opinions as to amounts. I merely give you that as advice of 
the court. You must make an effort toagree upon the amount. Of 
course, a juror ought not to give up his convictions, if they are so 
strong, but there ought to be an effort to come to an agreement. 

. You can retire and see if you cannot agree upon the amount:”’ 

Held, that this was error, and, after a verdict for the plaintiffs, will re- 
quire anew trial. The jury might have understood the court as /a- 
voring a finding for the plaintiffs; and his remark might have in- 
duced some of them to give up opinions which they may have 
entertuined in favor of the defendant. 

Jackson, C. J., concurred. 
Hall, J., concurred dubitante. 


March 28, 1886. 


Practice in Superior Court. Charge of Court. Before 
Judge RicuarD H.Ciarx. DeKalb Superior Court. Sep- 
tember Term, 1885. , 


The facts are stated in the head-note. 


Jos. B. Cummine ; CanDLER, THomson & CANDLER; HiLL- 
yer & Bro., for plaintiff in error. 
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The Georgia Railroad vs. Cole et ux. 


Hoxe & Burton Surtu, for defendants. 


BiaNpForD, Justice, 





The main error complained of is that, after the jury had 
been charged with the case and had retired to consider 
the same, the court had them brought into court and said 
to them that he understood that they were not likely to 
agree upon a verdict, and inquired as to the trouble, and 
whether the same was matter of law or fact. A juror, 
as spokesman for the jury, answered, “It is upon the ques- 
tion of amount.” The court then said: “I cannot aid you in 
that, as I know of, in any way, further than to say that, 
upon that matter, the jury ought to make a very earnest ef- 
fort to agree upon the amount. Ofcourse, a juror ought not 
to give up his convictions, if they are so strong, but there 
ought to be an effort to come to an agreement. You can 
retire and see if you cannot agree upon the amount.” 

The case is closely contested upon the facts, whieh were 
sufficient to have authorized the jury to have found a ver- 
dict for either party. There had been no verdict rendered 
by the jury or made by them, and when the court sent for 
them and ascertained the cause of their disagreement 
(which it was his right to do), and that the same was as to 
matters of fact, he should have sent them back without 
any instructions. Such matters were alone for the con- 
sideration of the jury. It is possible that the jury may 
have understood the court as favoring the finding in favor 
of the defendant in error, inasmuch as he urged them to 
make a very earnest effort to agree upon the amount, and 
this might have led to the verdict rendered in this case. 
And while we think that the court acted alone from a desire 
to prevent a mistrial, which was a laudable and proper mo- 
tive, yet, taking the facts into consideration, the jury may 
have been misled by the instructions of the court, which 
might have induced some of them to give up their opinions 
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and judgment in favor of plaintiff in error. We think 
that, under these circumstances, a new trial should be had. 
Judgment reversed. 


Jackson, Chief Justice, concurred. 


. Hall, Justice, concurred dubztante. 


Berry ef al. vs. Powe et al. 


The affidavit in this case is full, and contains all the allegations nec- 
essary to authorize a distress warrant for rent, and also to show 
that the landlords had a special lien on the crops made on the 
land rented by them to the tenants, and a general lien on the prop- 
erty of the debtors; and such lien may be erforced by distress 
warrant for rent under §1977 of the Code, and not under §1991, as 
provided for other liens. 

(a.) Semble that, when the affidavit of the landlord is sufficiently full, 

. his general and special lien may be enforced by distress warrant for 
rent under §1977 of the Code. 

(b.) The court erred in quashing the distress warrant in this case. 


May 1, 1886. 


Landlord and Tenant. Liens. Distress Warrant. Be- 
fore Judge BrannaM. Polk Superior Court. August 
Term, 1885. 


Ivy F. Thompson, as attorney and agent of Thomas 
Berry and Alfred Shorter, made the following affidavit to 
obtain a distress warrant against M. J. Powell: 


*Groraia, PoLK County. 


‘‘ Before me in person came Ivy F. Thompson, attorney and agent 
for Thomas Berry and Alfred Shorter, who, on oath, says that M. J. 
Powell, of said county, is justly indebted to Thomas Berry and Alfred 
Shorter for the rent of their land in said county adjoining the lands of 
J. O. Waddell and W. G. Reed, for the year 1881, twelve bales of 
cotton, each to weigh five hundred pounds, of average grade, each of: 
the value of fifty-five dollars, and in all, the sum of six hundred and 
sixty dollars; that the said rent is not due, but a part of the crop 
made on said farm the present year has been removed from the 
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premises by said M. J. Powell, and those under him, and sold with- 
out the payment of the rent, or any part thereof, and that they are 
seeking to remove the said crops from the premises. 

‘A personal demand has been made on said Powell for the pay- 
ment of said rent, verbally and in writing, by Thomas Berry and A. 
Shorter, and by their agent, since said crops were being removed, 
and payment thereof was refused. This distress warrant is taken 
out within twelve months from the time the said rent became due. 
Said Berry and Shorter claim a special lien on the cotton, cotton seed, 
corn and fodder raised on said land during the year 1881, and a gen- 
eral lien on all the other property of said M. J. Powell to secure the 
payment of said rent. 

Ivy F. Tompson, 
Att. and Agent for Thomas Berry and A. Shorter. 
‘** Sworn to and subscribed before me, 20th September, 1881. 
“‘L. S. Lepspetter, N. P. and J. P.”’ 


A distress warrant was issued and levied on the crops 
of that year. Huntington & Wright interposed a claim. 
On the trial, on motion, the court quashed the warrant on 
the ground that it was the foreclosure of a special lien 
and was void for fatal defects in the affidavit. . 

The plaintiffs excepted. Shorter having died, his ex- 
ecutors were made parties plaintiff in his stead. 


Ivy F. Tuompson, for plaintiffs in error. 


Buiance & Noyss, for defendants. 






BLANDFORD, Justice. 


The affidavit in this case is full and contains all the al- 
legations necessary to authorize a distress warrant for rent, 
and also to show that the landlords had a special lien on 
the crops made on the land rented by them to the tenants 
and also a general lien on the property of the debtor, and 
such liens may be enforced by distress for rent under sec- 
tion 1977 of the Code, and not under 1971, as provided 
for other liens. 

It seems to us, when the affidavit of the landlord is 
sufficiently full, as in this case, that the general and special 
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lien of the landlord may be enforced by distress warrant 
for rent under 1977 section of the Code, however illogical 
it may appear. 

We think the court erred in quashing the distress war- 
rant in this case. 

Judgment reversed. 


STEVENS vs. MIDDLEBROOKS. 


There is some evidence to support the verdict ; and where such is the 
case, the judgment of the court below refusing a new trial, on the 
ground that the verdict is contrary to law and evidence, will not be 
disturbed by this court. 

April 6, 1886. 


New Trial. Evidence. Verdict. Before Judge Lump- 
KIN. Hancock Superior Court. October Term, 1885. 


Reported in the decision. 


James WuireuEaD, by J. H. Loumpxry, for plaintiff in 
error. 


James A. Hartry; Jorpan & Lewis, for defendant. 


BLANDFORD, Justice. 


A verdict having been rendered in favor of the defend- 
ant in the court below, the plaintiff moved for a new trial 
upon the ground that the verdict is without evidence to 
support it. The court refused the motion, and the plaintiff 
excepted. 

There is some evidence to support the verdict, and when 
this is the case, the judgment of the court refusing the new 
trial cannot be disturbed by this court. 


Judgment affirmed. 
v77-6 
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Jackson va. THE GeorGiA RaAILRoap. 


The plaintiff brought an action for damages against the defendant 
for a personal injury received from the falling of a derrick used in 
the digging of a well for the defendant. The testimony fer the 
plaintiff was, in brief, as follows: He was in the employment of 
the defendant as an ordinary railroad hand ; one Palmer employed 
him ; Palmer and his son superintended the work on that section. 
The hands were engaged in digging a well for the defendant, and 
for that purpose used the derrick. The plaintiff had not becn 
there on Monday, but on Tuesday morning, he went to work with 
the others. The younger Palmer, who had charge of the hands, 
ordered the piaintiff to go up on the derrick and unscrew one of 
the guy-poles. The plaintiff stated that he had heard some of the 
hands say that the guy-pole had been cracked on the day before, 
‘and asked if it was so, and if there was any danger in going up. 
‘Palmer replied with an oath that it was none of the plaintiff's bus- 
ciness; that there was no danger at all, and if he did not do as di- 
rected, he could leave there at once. The plaintiff went up care- 
fully and unscrewed a nut from the pole, but had not taken 
out the pieces that held it, when the guy-pole broke some distance 
*below, and the whole derrick fell, throwing the plaintiff about 
‘twenty feet and injuring him. The plaintiff did not know that 
either of the guy-poles had been cracked, but he heard some one 
say that one of them had been damaged, and therefore asked the 
““boss’’ ifit wasso. A witness for the plaintiff stated that the 
“younger Palmer, the “‘ boss,’”” knew that the guy-pole was cracked, 
and that the pole broke at the point where it was cracked: 

iHeld, that it was error to grant anonsuit. The evidence certainly 
had a tendency to show negligence on the part of the defendant, 
and the case should have been submitted to the jury. 


April 20, 1886. 


‘Nonsuit. Evidence. Negligence. Before Judge Law- 
on. Morgan Superior Court. September Term, 1885. 


Reported in the decision. 


CaLvin GeorcE; E. W. Butter, for plaintiff in error. 


J. A. Brtuups, for defendant. 


BLANDFORD, Justice. 


The plaintiff in error brought his action against the de- 
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fendant in error for damages received in the falling of a 
derrick used in digging a well for defendant. 

After the testimony of plaintiff had been introduced, the 
court granted a nonsuit. To this plaintiff excepted, and 
this is the error assigned here. 

The plaintiff testified that Wm. Palmer had charge of 
the work in digging the well; that he was employed by 
Palmer; he and his father were the section bosses. On 
Tuesday morning, he was at the work; Palmer ordered him 
to goon top of the derrick and loosen one of the guy-poles; 
he said to Palmer that he had heard that the day before 
that, something had cracked or broken about the derrick, 
and asked if there was any danger. Palmer cursed and 
said he could do as he had been ordered or leave; that 
there was nodanger. He went up carefully and succeeded 
in unscrewing one nut, when a guy-pole below broke and 
the derrick fell down, throwing him some twenty feet to 
the ground, whereby he was injured, etc. 

We think that, under this evidence, the case should have 
gone to the jury; it certainly had a tendency to show neg- 
ligence on the part of defendant. Without further re- 
mark, we send the case back and reverse the judgment or 
nonsuit, 

Judgment reversed. 


BARFIELD vs. BARFIELD et al. 


Section 3641 of the Code gives the levying officer a discretion as to 
the value of the property levied on. It is to be sufficient to satisiy 
the execution. But if the officer violates his duty, either by mak- 
ing an excessive levy or by refusing to levy on the property pointed 
out by the defendant, he is liable for such special.damages as the 
defendant may incur thereby ; but this will be no valid objection 
to the process. ; 

May 1, 1886, 


Levy and Sale. Illegality. Damages. Process. Be- 


fore Judge Fort. Macon Superior Court. November 
Term, 1885. 
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A ji. fa. from the county court of Macon county was 
levied on certain land pointed out by the defendant. This 
levy was subsequently dismissed by the levying officer by 
order of the plaintiffs, and another levy was made on per- 
sonalty. The defendant filed an affidavit of illegality on 
the grounds (1) of a partial payment to the plaintiffs’ at- 
torney, for which no credit’ was allowed; and (2) of the 
former levy and its dismissal and re-levy. 

This affidavit, on demurrer, was dismissed by the county 
judge. The case was carried to the superior court by cer- 
tiorari, and the decision of the county judge was affirmed. 
The defendant excepted. 


J. M. DuPree; E, G. Smmons, for plaintiff in error. 


J. W. Hayaoop; Gugerry & Son, for defendants. 
BLANDFORD, Justice. 


The question here is, will an affidavit lie to an execution 
when the defendant in execution points out property to be 
levied on, but the officer levies on other property ? 

We think not. Section 3641 of the Code gives the offi- 
cer a discretion as to the value of the property. It is to 
be sufficient to satisfy the execution. But if the ofiicer 
violates his duty, either by making an excessive levy or 
by refusing to levy on the property pointed out by defend- 
ant, he is himself liable for such special damages as the 
defendant may incur thereby; but this will be no valid 
objection to the process. 

Judgment affirmed. 


WINGFIELD e¢ al. vs. Ruka, casnier. 


. When this case was formerly before the Supreme Court (73 Ga., 
477), it was held that a married woman was bound by a judgment 
against herself and her husband, and that if she had any defence 
to the suit, she should have urged it before the judgment was en- 
tered. . 


2. The feme covert having pleaded that there was no legal service 
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upon her, or notice to her of the suit in which the judgment was 
rendered against her and her husband, and the jury having found 
in her favor, and the presiding judge having granted a first new 
trial on account of newly-discovered evidence to show her domi- 
cile, this court will not interfere with his discretion in so doing. 

(a.) Where the husband and wife were living together, the law made 
his domicile hers. 

8. Where a motion for new trial was made on several grounds, and 
was granted on one of them only, the others thereby being im- 
pliedly overruled, and exception was taken to the grant of the 
motion, a cross-bill of exceptions would seem to be necessary in 
order to have the question made by the overruled grounds con- 
sidered. 

(a.) Had this been done, laches in failing to traverse the return of 
the sheriff at the next term of the court rendering the ‘udgment 
after she had notice thereof would appear. 


May 1, 1886. 


Husband and Wife. Married Women. Judgments. 
Venue. Domicile. Practice in Supreme Court. Service. 


Before Judge Estes. Floyd Superior Court. September 
Term, 1885. 


Reported in the decision. 


UnpEerwoop & RoweE.t, for plaintiffs in error. 


C. N. Featuerston, for defendant. 
Hau, Justice. 


When this case was here before (73 Ga., 477), we held 
that Mrs. Wingfield was bound by the judgment rendered 
in favor of Rhea, cashier, against her husband and _her- 
self; that if she had any defence to the suit, she should 
have urged it before the judgment was entered. Since 
then, however, she claims that the suit was instituted with- 
out notice of any kind or legal service of the writ on her. 
Thejury found this issue in her favor, and the judge, with- 
out expressly overruling the other grounds of the motion, 
granted a new trial upon certain newly discovered evidence 
tending to show that, at the time of the service of the pro- 
cess, the husband had not changed his domicile from Spald- 
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ing to Floyd county; and where the husband and wife 
were living together, it was insisted, and we think cor- 
rectly, that the law made his domicile hers. It is to be | 
regretted that the plaintiff in 7. fa. did not take a cross- 
bill of exceptions to the other grounds of the motion, im- 
pliediy overruled by the judgment of the court, which, 
under several adjudications made by us, would seem to be 
necessary to enable us to consider the questions made by 
the overruled grounds. Singleton vs. Southwestern Lati- 
road,70 Ga., 464; Georgia Railroad vs. Letchworth, 73 
Id., §8. Had this been done, there could have been no 
doubt as to the propriety of the grant of this new trial, as 
Mrs. Wingfield was in laches for failing to traverse the 
return of service by the sheriff at the ncxt term of the 
court rendering the judgment after she had notice thereof. 
Code, §3340, and cases cited thereunder. But this was the 
first grant of a new trial on a finding of this issue and 
should be indulgently treated, unless it could be shown 
that the presiding judge had abused his discretion in or- 
dering it by a plain disregard of the facts in the case, or a 
manifest violation of the law arising thereon, and in this 
instance, that cannot with any show of reason be asserted ; 
the newly-discovered evidence, apart from the rule of law 
above cited, was material and pertinent to the issue tried, 
and it would be difficult to assert that it was merely cu- 
mulative of other evidence in the case, or that the party 
had not shown due diligence in procuring it before the 
trial. It would, we think, be going too far to interfere 
with the discretion exercised by the judge in reference to 
the questions arising on this ground of the motion, espe- 
cially as justice, under the law and facts of this case, seems 
to demand another and fuller hearing. 
Judgment affirmed. 


ANDERSON vs. BARKSDALE. 


Where, in a suit for injury from the water of a mill-dam, whereby 
the plaintiff's land was made too wet for cultivation, the evidence: 
was conflicting, this court will not control the discretion of the 
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presiding judge in refusing to grant a new trial on the ground that 
the verdict was contrary to law and evidence. 

(a.) The weight of all testimony, whether from experts or not, is for 
the jury, under proper instructions from the court. 


April 6, 1886. 


New Trial. Witness. Experts. Before Judge Lumpxm. 
Wilkes Superior Court. November Term, 1885. 


Reported in the decision. 

W. M. & M. P. Reesx, for plaintiff in error. 

Harpeman & Irviy, for defendant. 
Jackson, Chief Justice. 


Barksdale sued Anderson for damage to his land by rea- 
son of water from his dam, or the effects of it, making it 
too wet for cultivation. The jury found for the plaintiff, 
and the court having declined to grant a new trial, the 
defendant excepted, on the ground that the verdict is not 
supported by the evidence and is contrary to law. 

Many witnesses were sworn, and some testified one way, 
and others the other way, and we cannot disturb the ver- 
dict, supported by the judgment of the presiding judge, 
without overruling a multitude of cases. 

The learned counsel for plaintiff in error rests his case 
mainly on the testimony of an expert; but it is for the 
jury to weigh the testimony of all witnesses, under the in- 
structions of the court thereon, in respect to the respective 
weight of experts and common observers of the effects of 
water. There is no exception to the charge of the court. 
On the contrary, it is alleged that the verdict is contrary 
to it; and, therefore, there being no exceptions to any part, 
but this endorsement of it, the judge undoubtedly laid 
down the law to the satisfaction of the plaintiff in error, 
and in accordance with what that law is in the books. He 
did not think that the jury found against it, but approves 
the finding. It is his discretion that grants or refuses a 
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new trial on the weight of evidence, and our province 
is only the duty to keep him from an abuse of that discre- 
tion. In the face of the testimony of witnesses, that the 
land was injured by water seeping into it from the effects 
of this dam, how can we say that his discretion was abused ? 

The truth is, water is a queer element, and the earth is 
more or less porous everywhere, and water passes through 
a multitude of little pores and spreads and wets the soil 
often unaccountably; and while science and the learning 
of an expert civil engineer are entitled to great respect, the 
observation of its effects upon soil by practical men of 
common sense, from the mill-dams much below the lands 
damaged, is certainly evidence; and to weigh the results 
of science with the results of close observation by unscien- 
tific men is the province of the jury. 

Of course, what is the law of nature must be truth itself, 
but that law can only be known by facts, and those facts 
must be gathered by observation at last, whether the ob- 
servation be written in books from witnesses who have 
noticed the movements of water and its nature, and the 
expert gives the result of those collected observations from 
books, or whether the practical, every-day observers of 
these things testify individually, not from the collect in the 
books, but what they see and believe they know. What 
the law of the nature of water is, it is true, is the issue, be- 
cause the issue is what is the truth; but witnesses of what 
anything does show its nature and the law of that nature, 
and what they swear goes to show what that lawis. It 
may be that the expert is right ; it may be that he is wrong. 
Giving all the preponderance that superior knowledge 
from the collected observations of years on years gives 
over scattered individual observations of commen men, 
and still all is testimony and makes evidence, and we can- 
not say that there is none to sustain this verdict, it having 
been approved by that judicial officer who heard and saw 
all, and in whom the human law of this state vests the 
discretion to pass upon it. : 

Judgment affirmed. 
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BaKER vs. AKERMAN, executrix. 


An affidavit of illegality was interposed to the levy of an execution 
which purported to be against two defendants as principals. The 
affiant alleged that he was the surety of his co-defendant, and this 
fact was known to the plaintiff in execution before the judgment 
on which the fi. fa. issued was rendered ; that the plaintiff ‘‘ made 
a contract with the”’ principal defendant ‘‘ on or about the Ist of 
April, 1882, by which, for a valuable consideration, she agreed to 
indulge him on said ji. fa. and to extend the time for the payment 
of the same without affiant’s knowledge or consent, and by this 
contract and arrangement he was released from all liability on said 
ji. fa., as his risk as security was thereby increased :’’ 

Held, that such affidavit wasdemurrable. It set out no facton which 
issue could be taken or on which perjury could be assigned if it 
should appear to be false. The statements are merely conclu- 
sions, and neither the terms of the contract for indulgence, nor the 
consideration therefor, nor the time for which the collection of the 

fi. fa. was suspended, are stated. 

(a.) The case is utterly without merit, and must have been brought 
to thiscourt only for delay ; and ten per cent. damages are awarded 
against the plaintiff in error. 


April 20, 1886. 


Principal and Surety. Practice in Supreme Court. 
Damages. Before Judge Fain. Bartow Superior Court. 
July Adjourned Term, 1885. 


Reported in the decision. 


J. A. Baker, for plaintiff in error. 
J. B. Conyers, by J. H. Lumpxm, for defendant. 


Hat, Justice. 


There was no error in sustaining a demurrer to the affi- 
davit of illegality inthis case, which alleged that affiant 
was the security of his co-defendant, and this fact was 
known to the plaintiff in execution before the judgment 
on which the execution issued was rendered ; and that she 
“made a contract with the” principal defendant “on or 
about the 1st of April, 1882, by which, for a valuable con- 
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sideration, she agreed to indulge him on said ji. fa. and to 
extend the time for the payment of the same without affi- 
ant’s knowledge or consent, and by this contract and ar- 
rangement he was released from all liability on said fi. fa., 
as his risk as security was thereby increased.” There is 
no fact set out in this affidavit upon which issue can be 
taken, or on which perjury could be assigned, in the eveut 
itshould turn out to be false. The statements are only con- 
clusions, which it would be the province of the court, and 
not of the affiant, to draw from facts properly stated; the 
terms of the contract for indulgence are not stated, nor is 
the consideration alleged to be paid therefor shown, nor 
the time extended in consequence thereof for which col- 
lection of the execution is suspended. Such general aver- 
ments amount to nothing. They are mere brutum fulmen 
and cannot be passed upon by the court. The case is 

utterly without merit, and, as appears from the record, 
could have been brought to this court only for delay, and 
we feel constrained, in accordance with the request of the 
plaintiff in execution, to award her ten per cent. damages 
for the delay she has suffered in consequence of suing out 
and prosecuting this frivolous writ of error. , 

Judgment affirmed with damages. 





KEANS vs. JONES. 


1. The presiding judge did not abuse his discretion in refusing to 
grant a new trial, after there had been three verdicts in favor of 
the defendant, in a case where the evidence was directly conflict- 
ing on all of the material issues. 

2. Although an error is assigned in a ground of a motion for new trial 
because the court rejected a transcript from certain books, which 
was furnished by a witness in response to a subpena duces tecum, 
in compliance with §3517 of the Code, yet when the transcript so 
rejected is not set out nor the ground of its rejection shown, it is 
impossible for this court to determine whether it was pertinent 
and relevant evidence. 

May 1, 1886. 


New Trial. Evidence. Practice in Supreme Court. 
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Before Judge BranHaM. Floyd Superior Court. Novem- 
ber Term, 1885. 


Reported in the decision. 
W. D. Exam, by brief, for plaintiff in error. 
No appearance for defendant. 

Hat, Justice. 


1. The judge did not abuse his discretion in refusing to 
grant a new trial, after there had been three verdicts in 
favor of the defendant, in a case where the evidence was 
directly conflicting on all the material issues presented. 

2. We are unable to say that there was error in reject- 
ing the transcript from the books of the witness, who fur- 
nished it in response to a subpwna duces tecum served on 
him. While this transcript, whatever it was, appears to 
have been furnished in strict compliance with the provis- 
ions of the Code, §3517, yet it does not appear in the 
record, and it is impossible for us to determine whether it 
was pertinent and relevant evidence, nor does it appear 
upon what ground it was repelled, and in the absence of 
any thing showing error, we must presume that the judge 
committed none. It is certainly incumbent upon the 
party alleging error to show it. 

Judgment affirmed. 


KELLEY vs. McWuorter. 


. It is the duty of the plaintiff in error to show error; and where 
the only assignments of error depend wholly on what the evidence 
in the case was, aclear, connected and easily understood narrative 
of that evidence is absolutely necessary; and if instead thereof a 
confused brief of evidence is brought up, showing that the court 
ordered twelve corrections to be made, but they were not so made, 
and the references and corrections cannot be with certainty deci- 
phered by this court, a new trial will not be granted. 

. Although it may appear that the weight of the evidence is against 
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the verdict, yet in view of the corrections and addenda ordered, 
it does not appear to this court that there was no evidence on 
which the verdict might rest, or that the presiding judge abused 
his discretion in refusing a new trial. 


March 30, 1886. 





























Practice in Supreme Court. Practice in Superior Court, 
New Trial. Before Judge CarswELL. Johnson Superior 
Court. September Term, 1885. 


Reported in the decision. 
A. F. Datry, for plaintiff in error. 
S. A. McWuorter; Cars & Pout, for defendant. 


Jackson, Chief Justice. 





Kelley sued McWhorter for guano, alleging that one 
Hicks, by fraudulent collusion with McWhorter, had bought 
itto pay a debt he owed McWhorter; that McWhorter 
fraudulently obtained the guano by representing that it 
was for the use and benefit of Hicks, who, he claimed, had 
a two-horse farm with stock and provisions sufficient to 
supply it, and that Hicks was fully able to pay for it and 
was buying it for his own use on said farm, whereas, in 
truth, he had no such farm and stock, and was wholly in- 
solvent and unable to pay for said guano, all of which was 
known to McWhorter at the time, and was used and re- 

' sorted to by him to induce plaintiff to sell to Hicks, when, 
in fact and in truth, said guano was bought for the benefit 
of, and used by, said McWhorter, on his own farm that 
year; that plaintiff had refused to deliver the guano to 
Hicks, and would have. continued to do so but for the rep- 
resentations made by McWhorter that it was to be used on 
the farm of Hicks, which would be amply sufficient to 
secure its payment in the fall; all of which was intended 
to, and did deceive and mislead plaintiff in parting with 
the guano, the full use and benefit of which had been en- 
joyed by McWhorter upon his crops of 1882, by which the 


MARCH TERM, 1886. 93 


Kelley vs. McWhorter. 


plaintiff had been damaged one hundred and sixty-eight 
dollars and seventy cents. 

On the trial of the case, the jury returned a verdict for 
the defendant, and the only assignment of error is, that 
the verdict is without evidence to support it and contrary 
to law. 

The brief of evidence is quite confused, in that the brief 
prepared by plaintiff in error has been corrected by cross- 
marks and figures indicating on another place, by corre- 
sponding cross-marks and figures, where and how the cor- 
rections are to be made, but none of which are made so 
as to make the brief read intelligibly as one statement. It 
is also corrected by an addendum statement of what further 
the witnesses testified. 

As well as itcan be ascertained after much trouble and 
labor, it is as follows: Kelley, the plaintiff, swore that in 
the month of January, 1881, he was farming and selling 
guano, living at Tennille ; that McWhorter and Hicks met 
him on the cotton platform at Tennille, and remarked 
that they couldn’t find any guano for sale; witness told 
them he had some, and asked if they wanted to buy, and 
how much. McWhorter replied, he did not, but Hicks did. 
Witness asked if the land belonged to Hicks; McWhorter 
said it did not. Witness knew nothing about Hicks, and 
was not fully satisfied to sell him, and inquired further 
about his farm and his means of running it. Hicks then 
told him he had a two-horse farm and stock and supplies 
to run it, and it was free from encumbrance or judgments, 
and that he wanted the guano to use on his farm. Mc- 
Whorter was present and heard the statement. Witness 
told Hicks he would let him have the guano. Hicks and 
McWhorter went to one side and had a private conversa- 
tion, and when they returned, Hicks said he would take 
two and a half tons. Witness agreed to let him have it, 
and he and McWhorter went with McWhorter’s mules and 
wagon and gotthe guano. They did not get it all that day, 
but came back afterwards and got the balance. I soldthe 
guano to Hicks. McWhorter told me afterwards that he 
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bought the guano from Hicks (then follows the price for 
it and note due Ist October, 1881, to be paid in cotton, if 
punctually paid, if not,in money, and the value of the 
guano). Then followsthis addendum: Kelley swore that 
McWhorter said nothing to him but that “he did not want 
to buy, and that Hicks did not own the land; it was his 
father’s, but he was to have all he made on it.” 

Hicks (for plaintiff) swore: “I went with McWhorter 
to Tennille with his wagon and mules and bought this 
guano in my own name and gave my note forit. Kelley 
asked if I owned the land, and McWhorter told him it was 
my father’s land, but that I had all I made onit. I told 
him I wanted enough for a two-horse farm; that I had one 
horse and was going to buy another. I hadtold McWhor- 
ter if I could buy guano I would let him have some of it. 
Ilet him have two tons of it at first, and kept one-half ton 
myself. Afterwards I got broke up and could not run my 
farm, and Jet him have the balance. He tookit and used 
iton hisfarm. I didnot tell Kelley, at the time I bought 
the guano, that I was going to (let) McWhorter have it. I 
bought it in my own name and afterwards decided to let 
him have that. At the time I bought the guano, I had no 
property but one horse and some brick. There were judg- 
ments against me.” Then follows addendum: “ All Mc- 
Whorter said about the land was true. My father had let 
me have a two-horse farm, and I was to have all I could 
make on it; I and McWhorter had made no agreement 
to buy guano from Kelley. Inever knew Kelley sold guano 
till he met me on platform and proposed to sell to me.” 

This is the best that can be made out of this so-called 
brief of evidence, which is permitted to be filed and brought 
to this court in lieu of being brought as part of the bill of 
exceptions by law, on motions for new trial. 

1. It is the duty of the plaintiff in error to file such a 
brief of the evidence to be brought here as can be easily 
read connectedly without forcing this court to make twelve 
corrections ordered therein, which counsel did not make 
as ordered, but left it tous to make. Itis not certain that 
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we have interpreted and deciphered the corrections so or- 
dered, but not made, so as to make the evidence of these 
witnesses what it was before the jury. It is for the plain- 
tiff in error to make error appear, and when the only as- 
signments of it depend wholly on what the evidence in the 
case on the trial was, a clear, connected and easily under- 
stood narrative of that evidence is absolutely necessary. 
It is not before us in this case so as to enable us to render 
a satisfactory judgment in the case. Therefore, we are not 
so fully and satisfactorily in possession of the evidence as 
to say that the jury had none on which to rest their ver- 
dict, and that a capable and honest presiding judge, who 
tried the case and heard the evidence, abused his discretion 
in affirming and approving what the jury did. 

2. Whilst, if we have deciphered this brief as ordered 
to be altered, but not altered at all, so as to make a con- 
nected and clear narrative of what occurred, we are of 
opinion that the decided weight of the evidence is with 
the plaintiff in error, and that a fraud was perpetrated 
upon him by the defendant, in collusion with Hicks in all 
probability, by which McWhorter got his guano to enrich 
hiscrop-land from the plaintiff without paying him for it; 
but with the corrections and addenda ordered, we cannot 
say, in the teeth of the verdict and its approval by the 
judge, that it is made to appear to us, with that certainty 
which the law demands, that there is no evidence at all 
to support the verdict. He that alleges error must shcw 
it, and when his assignment of error depends alone on the 
evidence, it is absolutely necessary that the evidence be 
here, so that this court can understand it and see that there 
is none in it which does not support the verdict. We are 
not able to see that clearly enough to reverse the court 
below in the present case. 

Judgment affirmed. — 
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Cook vs. The State of Georgia. 


Coox vs. THE STATE OF GEORGIA. 


There was no error in charging that, in order to make the homicide 
for which the defendant was tried murder, it must have been com- 
mitted with malice aforethought; ‘‘ that is, it must exist prior to 
the killing; it is not necessary that it should exist for any consid- . 
erable length of time; if it exists a moment before the killing, it 
is malice aforethought in law.” 

(a.) The charge of the presiding judge in this case fully and fairly 
submitted all the law applicable to the case, and it is not denied 
that the evidence sustained, if it did not require, the verdict. 


April 27, 1886. 


Criminal Law. Murder. Malice. Charge of Court. 
Before Judge Wituis. Taylor Superior Court. August 
Term, 1885. 

Reported in the decision. 


W. S. Watiace & Son, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general, by J. H. Lumpri; 


Tuos. W. Grimes, solicitor general, by J. M. McNett, for 
the state. 


Hat, Justice. 


The evidence in this case was of sucn a conclusive na- 
ture and tendency as to require the defendant’s conviction 
-of the murder of his wife. This is conceded by his able 
and experienced counsel, who insists that the court erred 
in charging the jury that the homicide must be committed 
with malice aforethought; “that is, it must exist prior to 
the killing; but it was not necessary that it should exist - 
for any considerable length of time before the killing; that 
if it existed but a moment before, it was malice afore- 
thought in law.” This charge, both as an abstract propo- 
sition and as applicable to the revolting facts attending 
this barbarous and inhuman butchery, was literally correct, 
as has been several times determined by this court. 
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Bailey’s case, 70 Ga.,619, 620, and cases cited. The able 
charge of Judge Willis submitted to the jury, with accu- 
racy and precision, and at the same time with fairness and 
fullness, all the law applicable to the case on which it was 
their duty to pass ; it omitted nothing and contained nothing 
to which the defendant had a right to object. The charge 
being right, and the verdict being such as was imperatively 
demanded by the law and evidence, this wretched offender , 
must suffer the punishment affixed to his crime. 
Judgment affirmed. 


GRAHAM vs. THE GEORGIA RAILROAD. 


It is well settled that the first grant of a new trial, whether upon mo- 
tion or certiorari, will not be disturbed wherever there is a conflict of 
evidence on material questions, and it is not made plainly to ap- 
pear that the judge has abused his discretion in the judgment ren- 
dered. . 


April 20, 1886. 


New Trial. Before Judge Stewart. Newton Superior 
Court. September Term, 1885. 


Reported in the decision. 
MrpptesBrooxs & Epwarps, by brief, for plaintiff in error. 
J. M. Pace, for defendant. 


Ha, Justice. 


It is well settled that the first grant of a new trial, 
whether upon motion or certiorari, will not be disturbed 
wherever there is a conflict of evidence on material ques- 
tions, and it is not made plainly to appear that the judge 
has abused his discretion in the judgment rendered. There 
was some evidence in this case going to show that the de- 
fendant’s employés were in the exercise of all ordinary 


care and diligence in running its locomotive and cars at 
v-77 7 
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the time the injury to the plaintiff’s cattle, which is the 
ground of his complaint, was done. Whether there was 
a preponderance of evidence to this effect, or whether the 
verdict of the jury, which has been set aside, was sustained 
by the weight of evidence, we do not determine, as its de- 
cision is not at all essential to the application of the rule 
we have so often repeated upon this subject. 
Judgment affirmed. 


— 


Humpurigs vs. NIx. 


Where at the end of a note were the words, ‘‘ Signed and sealed,’’ 
followed by the signature of the maker and a scroll for a seal, with 
the letters ‘‘L. S.’’ written across it, this was equivalent to the 
words, ‘‘ witness my hand and seal,’’ followed in the same way, 
and the paper was a sealed instrument under §2915 of the Code. 


April 20, 1886. 


Promissory Notes. Sealed Instruments. Contracts. 
Before Judge Stewart. Rockdale Superior Court. Au- 
gust Term, 1885. 


Reported in the decision. 


A. C. McCauta, by brief, for plaintiff in error. 


| A. C. Perry, by J. N. Guenn, for defendant. 


Jackson, Chief Justice. 


An instrument which has, at the end of the note, the 
words “signed and sealed,” followed by the signature and 
the scroll for a seal with “L. S.” written across it, is equiva- 
lent to the words, “ witness my hand and seal,” followed 
in the same way, and is a compliance with the statute, 
Code, $2915, which enacts that “no instrument shall be 
considered under seal, unless so recited in the body of the 
instrument.” «Signed and sealed” are as much in the 
body of the instrument as “ witness my hand and seal” in 
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the same place in the note is, That the last named words 

in that place are sufficient if followed by the representa- 

tion of the seal, see 72 Ga. 898; Willhelms vs. Partoine 

and 69 Ga. 762, Brooks vs. M. C. & J. F. Kiser. 
Judgment affirmed. 


Tus Greorera AND Ftioripa INLAND STEAMBOAT CoMPANY 
vs. MERCIER. 


Although the preponderance of the evidence may appear to be against 
the verdict, yet where there is enough to support the finding, and 
the presiding judge refuses to grant a new trial on the ground that 
the verdict is contrary to law and evidence, this court will not in- 
terfere to control his discretion. 


March 30, 1886. 


New Trial. Evidence. Verdict. Before Judge Har- 
DEN. City Court of Savannah. July Term, 1885. 


Reported in the decision. 
J. J. Abrams, for plaintiff in error. 
Lester & Raveyet, for defendant. 


Hatt, Justice. 


The jury found for the plaintiff in this suit a verdict for 
the sum of $1,193.71. This result was reached by deducting 
from the amount sued for—$1,251.65—the sum of $59.94, 
which the plaintiff admitted should be credited on the 
account, and by allowing him wages and board for two 
and a half months, from October 1st. to December 15th, ag- 
gregating $485.00, which it is now insisted was not due, as 
his employment by the defendant ceased on the 30th day 
of September. This is the only error in the judgment 
overruling its motion for a new trial of which the defend- 
ant company complains. This error is not specifically 
assigned, but it is contended that it may be corrected under 
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the grounds of the motion which allege that the verdict 
is contrary to evidence and without evidence to support 
it. It is thus seen that an issue of fact alone is presented ; 
and if there is any evidence to sustain the verdict, and the 
judge trying the case has refused to disturb it, this court 
will not be authorized to interpose unless he has abused 
his discretion. From what appears in this record, we think 
it highly probable that the sum found is in excess to the 
amount claimed. In a letter written by the plaintiff to 
the agent cf defendant, dated 30th of September, 1884, and 
given in evidence by the defendant, he says he forwards 
his account with the steamer, Florida, for the month of 
September, showing a balance in his favor of $801.72, and 
stating, “as my engagement with your company ends with 
this month, I would beg that you let me have the balance 
due me,” Noother items appear on the account rendered 
for the months of October and November, and the half of 
the succeeding month of December, in which the plaintiff 
insists he remained in the service of the company, than 
charges for his wages and board; nor is it shown that he 
did any work for the company during those two and a half 
months; but he swore to the correctness of the account 
sucd on, including these items, and that he was guaranteed 
permanent employment, including the summer months, 
when the boat of which he had the management was laid 
up, and although the company, after the expiration of 
summer, might have dispensed with his services, that it did 
not doso. Its witnesses denied this account of the matter, 
and the issue thus formed by this conflict of evidence was 
fairly submitted to the jury, under proper instructions 
from the court; and while we would have been better satis- 
fied had the amount of this. verdict been diminished by the 
sum total charged after the 30th day of September, yet 
under the repeated rulings of the court, we do not feel au- 
thorized to give this direction to the case, and must, most 
reluctantly and in deference to-the rules established by 
these decisions, order the 
Judgment affirmed. 
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. The evidence required defendant’s conviction for gaming. The 
boy who waited on the owner of the chips brought him two stacks ; 
two uf those with whom he played had paid for their chips, and 
though the police broke up the game before he had paid for his, 
yet when he won some of theirs or lost some of his to them, he 
gambled by betting at the game of poker. That he got them on 
credit is apparent from these facts, and that they represented 
money is proved by two witnesses. 

2. Any time within two y2ars the state may prove that he played the 
game of poker at this place of gambling. It is not confined to the 
particular day charged in the accusation. 

. The charge of the court is the law of the case; and if it were not, 
as the evidence required the verdict, error in the charge would not 
operate to give the defendant a new trial, because another trial 
could not change the result. 

Judgment affirmed. (Head-notes by the court.) 


March 23, 1886. 
Jackson, Chief Justice. 


[Robinson was tried in the city court of Atlanta upon 
an accusation charging him with gaming, and was found 
guilty. He moved for a new trial, on the following among 
other grounds : 

(1.) Because the court refused to charge as follows: 
“The chips represented what was actually paid for them, 
and if the defendant did not pay anything for them they 
had no value. If they were bought on credit, they were 
not valuable, as it was an illegal contract which could not 
be enforced.” 

(2.) Because the court charged as follows: “ A thing is 
a thing of value either when it has some pecuniary value, 
or can be turned into money or exchanged for something 
else which hasa pecuniary value. Checks or chips, which 
represented money and are payable in money, are things 
of value in the sense of the law; and this would be true 


“The head-notesin the following three cases contain the entire opinion of the 
court in each. , 















































































































Fergvzon, next friend. vs. The Columbus and Rome Railway, and vice versa, 


whether the owner of such checks or chips had paid for 
them or not. If they belonged to him and were payable 
in money, they would be things of value, though he had 
bought them on a credit.” 


Fereuson, next friend, vs. Taz CoLumBus AND Rome Rait- 


. Where the sup2rior court has awarded a nonsuit upon the ground 


Hat, Justice. 


term, and a full report of it will be found in 75 Ga. 637.] 
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(3.) Because the verdict was contrary to law and evi- 


dence. 


The motion was overruled, and the defendant excepted. ] 


WAY, and vice versa. 


that the evidence did not authorize a verdict for the plaint:ff, and 
this judgment was reversed by the Supreme Court, and upon the 
trial of the case a verdict was rendered for the plaintiff, it is error 
for the superior court to grant a new trial on the ground that the 
verdict is contrary to and without evidence to support it, the facts 
being substantially the same on the last trial as they were when 
the nonsuit was granted. 

Where a railroad company leaves a dangerous machine, such as a 
turn-table, un{astened in a city, on a lot which is not securely in- 
closed, and where people and children are wont to visit it and pass 
through it, this is negligence oa the part of such company; and 
where an infant of ten or twelve years of age resorted to the turn- 
table, and in riding upon it was dangerously and seriously injured, 
the railroad c»mpany is liable for damages for such injuries to the 
infant. 


. And this is so, notwithstanding the father of the infant permitted 


her to go near the turn-tabile to carry breakfast to a minor brother, 


’ who had been left by the father to protect other property of the 


company than the turn-table. The fault of the father, if any, is 
not attributed to the infant, the action being brought by the infant 
herself. 


Judgment in main case reversed ; affirmed on cross-bill of excep- 
tions. (Head-notes by the court.) 


June 2, 1886. 


[This case was before the Supreme Court at the last 
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Buance & Noyes vs. LippeLt & CHISHOLM. 


The jury having found the premises claimed subject to the plaintiff’s 
execution, and the court upon motion for a new trial having granted 
it, unless the plaintiffs would dismiss their levy as to one undivided 
fourth of the lot of land in dispute, which they have done, and 
both parties to the contest having agreed in writing, by their re- 
spective counsel, that the remaining three-fourths undivided in- 
terest in the land is subject to plaintiffs’ fi. fa., and that said ji. fa. 
shall be paid out of the same undivided three-fourths interest in 
said land, in order to carry this agreement into effect, we order 
and adjudge that the finding of the jury,-as modified by the judge’s 
order, made on hearing the motion for a new trial, stand as it now 
appears of record in the superior court, and that the judgment be 
in allrespects affirmed. (Head-note by the court). 

April 20, 1886. 


Hat, Justice. 








